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NATURAL RIGHTS. 


Kent, in his Commentaries on American Law, says that ‘* the 
rights of persons in private life are either absolute, being such 
as belong to individuals in a single, unconnected state; or 
relative, being those which arise from the civil and domestic 
relations.”’ 

‘‘ The absolute rights of individuals,’’ he further says, ‘‘ may 
be resolved into the right of personal security, the right of 
personal liberty and the right to acquire and enjoy property.”’ 
+‘ These rights,’’ he continues, ‘* have been justly considered and 
frequently declared by the people of this country to be natural, 
inherent, and unalienable.’’ 

The rights which Kent says are justly considered and have 
been frequently declared as natural, inherent and unalienable, 
are partially defined and formulated in our State and Federal 
Constitutions where they are usually grouped and described as 
a bill of rights. As a part of the fundamental law they operate 
as limitations on the plenary power of the State legislatures 
and the exercise of those powers which are expressly or im- 
pliedly granted to the national legislature; they attain a definite 
and individualized existence and prohibit any interference with 
it by the State or nation. They accordingly become and are 
constitutional limitations upon governmental power and are 
available and effective as constitutional and legal rights. When 
they are formally adopted as a part of the positive law they are, 
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for juridical purposes, merged into it, and are enforceable by 
reason of the act of adoption and not by reason of their origin. 
All distinction between rights which is founded upon their 
origin, as absolute or relative, natural or conventional, practi- 
cally ceases; and they derive their whole efficacy as constitu- 
tional or legal rights from the formal incorporation of them 
into the positive law. As far as there are any rights which 
exist outside the positive law it is evidently the function of con- 
stitutional conventions and legislatures to determine whether 
they shall be incorporated into it or not. But a failure or 
refusal to give them a place in the positive law does not wholly 
exclude them from our scheme of civil and political govern- 
ment. In order that a presumption of that sort may not 
arise under our national government it was expressly pro- 
vided by the Ninth Amendment to the Constitution that the enu- 
meration in it of certain rights shall not be construed to deny or 
disparage other rights which are retained by the people. The 
Constitutional Convention evidently regarded a national bill of 
rights as prejudicial to the rights which are not enumerated in it, 
as well as entirely unnecessary. But the States thought differ- 
ently concerning the necessity for one and made the adoption of 
the original instrument conditional upon the immediate provision 
of a national bill of rights. It was immediately provided and 
is contained in the first ten amendments to the Constitution, and 
the ninth of these amendments is merely a saving clause whereby 
it is enacted that all of their provisions and similar provisions 
in the body of the Constitution shall be ‘* without prejudice ’’ 
to the rights which are not enumerated in them. 

Many of the rights which are included in the national bill of 
rights had been incorporated into the State constitutions and 
they were not in contravention of the original provisions 
of the national Constitution. They also existed under the 
common law previous to the adoption of the constitutional 
amendments. These rights had an indisputable place in our posi- 
tive law and would have been adequately protected by it, with- 
out a bill of rights, as long as the legislative power of the United 
States abstained from any interference with them; and it could 
interfere with them under the express or implied authority of the 


i 


NATURAL RIGHTS. 483 


national Constitution only. Acts of the legislative power in de- 
rogation of the common law are strictly construed, but it was 
impossible to foresee what might be held with reference to their 
constitutionality. The power of the courts to invalidate a legis- 
lative act on account of its unconstitutionality had been judi- 
cially asserted in the State and national courts, including the 
Supreme Court itself; but it had not been judicially established 
under the national Constitution. It was questioned in Marbury 
v. Madison and was not established until the decision of that 
case. Under these circumstances it was the part of wisdom to 
provide additional safeguards for these rights by a specific 
enumeration of them in the national Constitution and express 
prohibitions of governmental interference with them. 

It is, of course, impossible to define and formulate in 
constitutions or laws, specifically and with any degree of 
precision, all the rights which are incident to the full posses- 
sion and enjoyment of life and liberty and property. A 
bill of rights ordinarily deals with broad generalizations con- 
cerning them. It is mainly a statement of general principles 
although specific rights like the right of trial by jury in civil 
and criminal cases and the right to be tried, for some offenses, 
only upon the presentment or indictment of a grand jury, which 
are strictly remedial instead of natural rights, are usually 
reserved. Whenever the validity of a lawis challenged in the 
courts as an interference with the free exercise of religion, or 
an abridgment of the freedom of speech or the press, or any 
of the privileges or immunities of citizenship, it is obvious that 
judicial interpretation has a wide range in determining what is a 
free exercise of religion, or freedom of speech or the press, or 
a privilege or immunity of citizenship, and what is an inter- 
ference with one or an abridgment of the others. In the 
determination of these and similar matters the courts have 
recourse to the rules and precedents, the policy and principles, 
of American and English law for more exact definitions. 

There is an important difference between the rights 
which are reserved in the national Constitution and those 
which are reserved in the State constitutions. It is 
beyond the power of the national legislature to add to the 
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substantive rights which are secured by the national Constitution, 
although it may legislate for the additional security of them. 
The State legislatures apparently create and confer upon the 
people of the States other rights than such as are secured by the 
State and national constitutions by laws which are not within 
the constitutional limitations upon legislative power. In a 
legitimate discharge of their functions they really do nothing 
more than legalize rights which existed previous to their legisla- 
tion upon them. They recognize the existence of rights which 
exist independently of constitutions or laws.. Whenever any of 
them are incorporated into our constitutions or laws it is done 
for the purpose of securing what previously existed. The policy 
or propriety of legalizing them is originally a question which is 
addressed to the conscience and judgment of those who make 
our constitutions and laws or the conscience and judgment of 
the people whom they represent and for whom they act. Before 
they are legalized they serve as natural or inherent limitations 
on legislative power, and in that capacity they occupy a position 
of importance in our scheme of civil and political government. 

It is distinctively our theory of social and political organiza- 
tion that the rights of men have their foundation or root in 
human nature itself and existed previous to any such organ- 
ization and now exist independently of it; and that it is 
the object and function of every legitimate government to 
secure and perpetuate these rights and enlarge the exercise of 
them. ‘*Government * * * should be formed,”’ says Jus- 
tice Wilson, ‘‘ to secure and enlarge the exercise of the natural 
rights of its members; and every government which has not 
this in view, as its principal object, is not a government of the 
legitimate kind.”’ 

Individual rights are unknown under an autocracy where the 
power of the government is arbitrarily exercised. The subjects 
of such a government have privileges which they enjoy by the 
grace of the sovereign but their rights are denied under it. Their 
privileges are wholly derived from the sovereign and are ter- 
minable at his will and pleasure, whether granted as a constitution 
or otherwise. The fundamental and ineradicable distinction 
between a free government and a despotism is not a superficial 
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distinction between rights and privileges but it extends to the 
source of them —the source of rights under a free government 
being in the very nature of the men who govern and are gov- © 
erned under it, and the source of privileges under a despotism 
being in the government. 

A final analysis of these rights discloses that all of them are 
reducible to the primary right of a man to live, which includes 
the right to use his faculties, for the use of one’s faculties con- 
stitutes the act of living. All other rights are essentially 
derivative. A conflict between the rights of any two primitive 
men may result in strife and their strife may result in the ex- 
tinction of one or both of them. Whenever it results in the 
conquest or surrender of one of them his rights are not thereby 
destroyed but they are subsequently exercised at the will and 
pleasure of the other one. Strife may be averted or terminated 
by mutual concessions as peace seems more desirable to them. 
As the sentiment ofa family or a community inclines towards the 
prevention of strife and the maintenance of peace among the 
members of it that sentiment operates to constrain these mutual 
concessions. It operates upon the exercise of rights instead of 
modifying the rights themselves. It prohibits a man from ex- 
ercising his rights in such a way as to interfere with another 
man’s exercise of his rights. A man may invoke the coercive 
power of that sentiment in aid of his rights whenever it is 
expedient or desirable to do so. As far as his rights are 
exercised in accordance with that sentiment or he is entitled 
to exercise them in accordance with it they are described 
as moral rights — they are moralized and have moral sanctions 
as, under other circumstances, they may be legalized and have 
legal sanctions. It becomes a rule of external conduct, and is 
described as a moral law or as the law of nature — moral law 
and natural law, as far as they apply to the external conduct of 
mankind, being identical with one another. It is a law because 
nature is personified as a law-giver and it is a natural law be- 
cause it is developed naturally — as a product of natura naturans 
and a part of natura naturata. Instead of describing the rights 
which are protected by the natural law as moral or natural 
rights they are more accurately described, as far as they are 
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acknowledged by the community or people upon whom duties 
are imposed by them, as conventional rights. This description 
of them waives any consideration of their origin or essence and 
merely implies a general acquiescenceinthem. As conventional 
rights they rest upon a consensus of public sentiment and are 
enforced, as far as they are enforceable, by sanctions which are 
supplied by it. 

An elaborate exposition of the law of nature has been 
given it by the philosophers and jurists of Greece and 
Rome, France and Germany, England and the United 
States. It is the foundation of modern equity and inter- 
national law, the distinctions between mala prohibita and mala 
in se and the rules concerning self-defense and recaption which 
are embodied in the common law. The common law, our con- 
stitutional and statutory law, or, in short, the whole body of our 
positive law is really an outgrowth of the law of nature and is 
or ought to be merely declaratory of it. According to Black- 
stone the validity of the positive law depends or should depend 
upon its adherence to the natural law. ‘It would be hard,” 
says Burke, ‘‘ to point out an error more truly subversive of all 
the order and beauty, of all the peace and happiness of human 
society, than the position that any body of men have a right to 
make what laws they please; or that laws can derive any 
authority whatever from their institution merély, and indepen- 
dent of the quality of their subject-matter. * * * They 
may alter the mode and application but have no power over the 
substance of original justice.’’ A distinction has been made 
between the natural law and the divine law as_ well 
as between the natural law and the moral law, but it 
is a distinction which is mainly founded upon the origin 
of them and their internal effect upon the conscience 
and will. All of these and other expressions concerning 
the universal law and the eternal law are used to denote 
a body of law for the external regulation of human conduct 
which exists independently of the positive law and they are prac- 
tically synonymous. But the law of nature is not a law in the 
sense that it is administered by legal tribunals. An English 
court would not invalidate an act of Parliament because it is a 
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violation of the natural law and a court of the United States 
would not on that account invalidate a provision of the national 
Constitution or legislation in accordance with it; although Lord 
Coke said in Bonham’s case,! that ‘* when an act of Parliament 
is against common right and reason or repugnant or impossible 
to be performed, the common law will control it and adjudge 
such act to be void,’’ etc., and in Day v. Savage,? Lord Hobart 
said that ‘even an act of Parliament, made against natural 
equity, as to make a man judge in his own case, is void in itself 
for jura naturae sunt immutabilia, they are leges legum,’’ and 
these dicta were approved by Lord Holt in London v. Wood,’ 
and there have been similar deliverances by the State and 
national courts of our own country. It is really a body of 
fundamental and universal principles which our theory of 
social and political organization requires that the positive law 
should express or assimilate. When the courts assume 
that the purpose of all positive law is to give effect to 
the natural law by the establishment of those principles of 
justice and equity which are contained in it, and interpret the 
positive law accordingly, they have exhausted their authority. 
If a constitutional enactment of the legislature plainly contra- 
venes the natural law the legislative enactment is legally en- 
forceable. But it is enforceable under difficulties which occa- 
sionally take the form of rebellion or revolution and are 
avoidable by legislation in conformity with the natural law. 
The higher law of the abolitionists had its foundation in the law 
of nature which was violated by the legalization of slavery. 
But a law for the return of fugitive slaves to their owners was 
administered by the courts in free States notwithstanding its 
transgression of the natural law. When Lord Mansfield closed 
his opinion in the case of Somerset v. Stewart, with the declar- 
ation that ‘*the air of England has long been too pure fora 
slave and every man is free who breathes it ’’ he simply indulged 
in a rhetorical flourish. Somerset was discharged because there 
was not any legal authority for his detention. He was not dis- 
charged because the natural law had been violated by the deten- 
tion of him. In the absence of any legal authority for the 
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detention of him he became entitled under the natural law to 
his freedom. The manner in which the law of nature acts upon 
the positive law is illustrated by the adoption of the Thirteenth 
Amendment to the national Constitution. In that amendment 
the higher law of the abolitionists which had been disregarded 
and overridden by the positive law, through long years of con- 
troversy and struggle, finally became a part of the law of the 
land. 

The existence of a law of nature as it has been described by 
me is generally conceded. Its existence is a historical fact 
which the historical school of jurisprudence and politics bas not 
entirely obliterated. It is a contemporaneous fact which is 
recognized by the common consciousness of observant mankind. 
Holland says ‘* that portion of morality which supplies the more 
important and universal rules for the government of the outward 
acts of mankind is called the law of nature.’’ It logically pre- 
cedes the political organization of society. ‘* There must doubt- 
less have been peoples,’’ says Holland again, ‘* before there were 
States; that is to say, there must have been groups of human 
beings united by similarity of language, customs and opinions, 
before there arose amongst them an organization for enforcing 
the opinions of the majority, or those of a government acquiesced 
in by a majority, upon an unwilling minority.’’ A contrary 
view has been expressed by many writers and among them is 
Professor Willoughby of the Johns Hopkins University, but 
the views of these writers are purely speculative and they are 
contradicted by the ‘ probabilities of the case.’’ History does 
not furnish any testimony on that point. 

Holland defines a ‘‘ right’’ to be ‘*one man’s capacity of 
influencing the acts of another, by means, not of his own 
strength, but of the opinion or the force of society.’’ He 
further says that, ‘* when a man is said to have a right to do any- 
thing, or over anything, or to be treated in a particular manner, 
what is meant is that public opinion would see him do the act, 
or make use of the thing, or be treated in that particular way, 
with approbation, or at least with acquiescence ; but would repro- 
bate the conduct of any one who should prevent him from doing 
the act, or making use of the thing, or should fail to treat him in 
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that particular way. A ‘right’ is thus the name given to the 
advantage aman has when he is so circumstanced that a general 
feeling of approval, or at least of acquiescence, results when he 
does or abstains from doing certain acts, and when other people 
act or forbear to act in accordance with his wishes; while a general 
feeling of disapproval results when any one prevents him from so 
doing or abstaining at his pleasure, or refuses to act in accordance 
with his wishes.’”’ It is evident from his definition of a right 
and other expressions by him in connection with the subject of 
it that a right, a moral right anda natural right, are in his 
opinion synonymous and convertibleterms. His definition of a 
right coincides with the definition of a natural right which is 
furnished by the lexicographers who define it as one which ex- 
ists under and by virtue of the natural law. <A primary diffi- 
culty with that definition is that it makes the right of a man 
commensurate and co-existent with his capacity to enforce it. 
A more serious difficulty with the definition is that it makes the 
right of a man depend upon the assent of others to the exercise 
of it. If the right of one man depends upon the assent of 
another it is a purely conventional right. It has its source in 
human convention instead of human nature. A right must 
precede the acknowledgment or exercise of it. Assent cannot 
be given to the exercise of a right before it exists and its exist- 
ence cannot be delayed until after it is acknowledged. It must 
exist subjectively before it has an objective existence. If rights 
and duties are correlative, and arise simultaneously, both pre- 
cede the acknowledgment of either of them. When the op- 
ponents of natural rights begin an argument against them with 
a definition which founds all rights exclusively upon convention, 
the argument is closed before it is begun — they postulate the 
only point in controversy. 

It was not such a definition that Kent had in his mind when 
he described a class of rights which ‘+ belong to individuals in a 
single unconnected state ’’ as absolute or ‘* natural’’ rights. 
They are absolute because they are complete in themselves and 
natural because they are implanted in men by nature and 
**belong to individuals in a single unconnected state.’ Now 
the historical school of jurisprudence and politics, which selects 
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its history for itself and in accordance with its own purposes, is 
very apt to reject the history of Adam; and, having rejected it, 
is doubtless able to prove, by a superfluity of evidence, that 
there never was a man in all the history of the world who 
existed in ‘¢a single unconnected state’’ as conceived by Kent. 
But the statement of Kent was not made or intended by him as the 
statement of a historical fact. Unless a brief for Adam and the 
cosmogony of the Pentateuch were held by Kent the contention 
of the historical school of jurisprudence and politics would have 
been promptly admitted by him. It really does not make the 
slightest difference in the potency of his argument whether a man 
has ever existed in ‘‘a single, unconnected state’’ or not. A 
straight line does not exist outside the imagination but the science 
of mathematics has been erected upon the hypothesis of its 
actual existence. Chemistry has its basis in the orderly action 
of molecules that are invisible tothe microscopic eye,. and the 
laws concerning the transmission of light and heat are predicated 
upon their undulatory movement through the medium of an 
impalpable and imponderable ether. Other sciences which are 
based upon the laws of motion derive them from the hypotheti- 
cally uniform and rectilinear movement of bodies in a hypo- 
thetical vacuum. An occasional modification of physical laws 
which rest upon a theoretical basis is inevitable in the practical 
application of them, but the physical sciences into which these 
laws are incorporated are unimpeachable on that account. 
The science of political economy has been constructed on the 
hypothesis of an economic man who buys in the cheapest and 
sells in the dearest market and is governed in all that he does 
by the soundest economical considerations, and yet he never 
walked the earth or dealt with men of flesh and blood. And 
the science of law has its imaginary man of ordinary in- 
telligence and reasonable prudence whose eminently rational 
and exemplary deportment under all circumstances has fur- 
nished a system of rules for the regulation of human conduct by 
courts of justice. Kent and Wilson went somewhat beyond 
the legal and economic man for the basis of their political 
science and yet they.did not think it necessary to venture 
upon an analysis of a bit of protoplasm or the instincts and 
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tendencies of the anthropoidal apes or the tiger-like man of 
Professor Huxley —that valiant ally of the historical school 
of jurisprudence and politics—or any prehistoric man what- 
ever. They discovered a basis for their political science in 
a normal man endowed by nature with rights in a single un- 
connected state which are closely allied with duties in every 
association of men. Rights are conceived as existing in a 
single unconnected state of the natural, or normal man before 
duties, which exist, as between men, in a connected state only. 
It is for the benefit of the individual man and the community of 
which he is a member that the exercise of these rights should 
be protected and that their correlative duties should be en- 
forced because they involve the use and development of his 
faculties and the very existence of himself and the community 
itself. It is to secure these rights, says the Declaration of 
Independence, that governments are instituted among men. 

But Sir Henry Maine says, on behalf of the historical school of 
jurisprudence and politics — which is honored by his connection 
with it—#in a diatribe against popular government, that an 
acknowledgment of a belief in natural rights produces much 
‘‘the same impression as if a professed lecturer on astronomy 
were to declare his belief in the Ptolemaic spheres and to call on 
his audience to admire their music ;’’ and Professor Ritchie, of 
the University of St. Andrews, who devotes a book of 300 pages 
to the overthrow of natural rights, apologizes for ‘* slaying the 
already slain,’? and says, ‘‘recent experience has * * * 
convinced me that the theory is still in a sense active, or at least 
capable of mischief. Though disclaimed by almost all our most 
careful writers on politics and ethics it yet remains a common 
place of the newspapers and the platform, not only in the United 
States of America where they may be said to form a part of the 
national creed, but in this country where it was assailed a cen- 
tury ago by both Burke and Bentham.’’ In the universities 
of this country where natural rights ‘* may be said to form 
a part of the national creed’’ a chorus of assent to the for- 
eign denial of them has arisen. We have not only the work of 
Professor Willoughby of the Johns Hopkins University on the 
Nature of the State but the more elaborate treatise of Professor 
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Burgess of Columbia University on Political Science and Compar- 
ative Constitutional Law in which he says that ‘‘ the doctrine of 
natural rights * * * which led to the revolutions of the 
eighteeenth century. still exercises a sort of traditional power 
over popular thinking; but the publicists and the jurists have, 
most largely, abandoned it as unscientific, erroneous and harm- 
ful.’’ His list of ‘* publicists and jurists’’ evidently does not 
include the judges of American courts, among whom are Chief 
Justice Marshall, Justices Chase, Field, Miller and Harlan, and 
finally Mr. Justice Brown of the Supreme Court of the United 
States, whose opinion in the Insular cases expressly recognized 
the doctrine; or lawyers like Mr. James C. Carter who said in 
his argument in behalf of the United.States before the Behring 
Sea Commission that ‘* property is a creation anterior to hu- 
man society. Human society was created in order to defend it 
and support it;’’ or the late Edward J. Phelps, who said, in his 
address before the Edinburgh Philosophical Institution: «* The 
theory upon which our system of government rests is that man- 
kind possesses certain natural rights, usually described as those 
of life, liberty and property, indispensable to human freedom 


and happiness. That these rights are not derived from, 
but are antecedent to, government, which is instituted for 
their maintenance as its first and principal object. That 
it never can be allowed, therefore, to infringe or dis- 
regard them, nor to fail to offer redress for their in- 
vasion. And that when it ceases to respect and uphold them, 
the obligation of allegiance terminates and the right of revolution 


begins;’’ or the late Benjamin Harrison, who said in his last 
argument before the Supreme Court of the United States: ‘+ In 
forming their institutions, their national government and their 
State governments and constitutions, our people were careful to 
insert in bills of rights or in the hodies of their constitutions 
many limitations upon each of the departments of government. 
And * * * these bills of rights are not subject to the rule 
‘ expressio unius.’ That rule may apply to grants that are made 
and to powers that are conferred, but surely this court will not 
say — it has often said the contrary —that there are not rights 
reserved to the people beyond and above the special reservations 
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of the constitutions and the special declarations of the bills of 
rights. There are things that are inherent in our system of 
government ; that were born with our very institutions: rights 
of property; rights of persons; rights that do not find such 
expression — do not need to find such expression ;’’ or Simeon 
E. Baldwin, who says in his recent essay on the development of 
our constitutional law within the last two centuries: ‘‘ Justice 
comes before law; organized society is created to secure ante- 
cedent rights of individuals or groups of individuals.’’ 

There is not any historical evidence for or against the exist- 
ence of natural rights. Their existence is verifiable by the 
testimony of the individual consciousness. It is not susceptible 
of absolute proof or disproof by the production of external 
facts. A right is something that is right and the rightness of 
it is originally determinable by each man for himself in accord- 
ance with his own concience and judgment. It is the exercise 
of a right only which is controllable by society. If the doctrine 
of natural rights is capable of mischief ’’ the Reformation and 
the American and French Revolutions are evidence that it is 
also capable of some good. At any rate these assertions of the 
doctrine are historical facts which ought to be taken into 
consideration by the professors in framing any hypothesis for 
the government of mankind. They might discern even greater 
‘‘mischief’’ in political and ecclesiastical absolutism than 
in the reaction against it. ‘‘ Prudence indeed,’’ says the 
Declaration of Independence, * will dictate, that governments 
long established, should not be changed for light and tran- 
sient causes; and acordingly all experience hath shown, that 
mankind are more disposed to suffer, while evils are suffer- 
able, than to right themselves, by abolishing the forms to 
which they are accustomed. But when a long train of abuses 
and usurpations, pursuing invariably the same object, evinces 
a design to reduce them under absolute despotism, it is their 
right, it is their duty, to throw off such government, and to 
provide new guards for their future security.”’ 

As a hypothesis our doctrine of natural rights is founded 
upon a careful and intelligent observation of the history and ante- 
cedents, the habits and beliefs, the traditions and usages, the 
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ideals and aspirations, or, in a word, the whole environment 
out of which the normal man has been developed on the North 
American continent. Its practical value as a hypothesis depends 
upon the sufficiency of the explanation which it furnishes con- 
cerning the phenomena of human existence and the sufficiency 
of the rules which are founded upon its explanation of these 
phenomena. If insufficient as a theory of the universe it is 
the basis of the constitutional and legal rules by which 
we who live on the North American continent are gov- 
erned and it is being tested by our experience under 
them. It is not disproved by the inability of the 
French people, whose declaration of rights was purely doctrin- 
aire and without any foundation in their national life, to make 
such a declaration effective in the administration of their affairs. 

Another hypothesis is offered us by the professors as a substi- 
tute for the one they have slain. It is framed on the powers of 
the State instead of the rights of men. The powers of the State 
may be ascertained from the statements of Professor Burgess that 
it has ‘* original, absolute, unlimited, universal power over the 
individual subject and all associations of subjects.’’ It ‘* cannot 
be conceived without * * * unlimited power over its sub- 
jects. That is its very essence. Of course the State may abuse 
its unlimited power over the individual but that is never to be 
presumed. It isthe human organ least likely to do wrong and 
therefore we must hold to the principle that the State can do no 
wrong.’’ Once more the State instead of human nature is the 
source of individual rights. They are its gift and gratuity to 
those who compose it. Absolutism is writ large all over it in the 
characters of modern thought. The form or guise in which ab- 
solutism presents itself is immaterial ; the substance of it is obnox- 
ious under any form or guise whatever; as obnoxious in a social- 
istic democracy as in an absolute monarchy. It is not helped 
by calling it sovereignty, for sovereignty in that sense or conno- 
tation of the word is political and moral lawlessness — a survival 
of kingship or anarchy upon a throne. 

If the rights of a State are co-extensive with its powers it is 
difficult to understand how a collection of individuals without 
any individual rights can have the collective rights which are 


q 
i 
/ 


NATURAL RIGHTS. 495 


claimed for them. The notion of Rousseau that individual rights 
are surrendered to the State and distributed by it in accordance 
with its will and pleasure among those who compose it is unavail- 
able as an explanation of the mystery because the existence of 
individual rights before the organization of the State is denied. 
The State of Professor Burgess is more concerned with powers 
than rights of any sort. ‘* It is the higbest duty of a State,”’ 
he says, ‘* to preserve its own existence,’’ and in that state- 
ment he strikes the key-note of his political speculation 
and it is also the key-note of the Prince and the Discourses 
on Livy in which the historical) method was applied to the 
study of politics by Niccolo Machiavelli about the beginning of 
the sixteenth century. A passage in the notorious eighteenth 
chapter of the Prince makes it the chief duty of every prince 
to perpetuate the authority of the State, which is himself. The 
science of politics as it is apparently taught in American 
universities at the close of the nineteenth century is really 
more archaic than that of the Italian publicist. A single 
illustration will suffice. ‘* Who,’’ says Professor Burgess, ‘is 
to interpret, in last instance, those principles which are termed 
laws of God, laws of nature, laws of reason and laws between 
nations when they are invoked by anybody in justification of 
disobedience to a command of the State or of the power which 
the State authorizes?’’ And his answer is the State itself is 
their interpreter —they are ‘‘ what the State declares them to 
be."’ A modern State does not interpret or authoritatively 
declare the content of any laws except its own and the laws of 
nations as far as they are administered by its own tribunals. 
It does not interpret or declare the laws of God or the laws of 
nature or the laws of reason, or permit appeals to them 
for the justification or defense of illegal conduct by 
wrong-doers or rebels. It is not the keeper of any 
man’s consciénce or judgment—it does not correct his 
opinions—it simply prevents or punishes his illegal acts. 
Its own laws may be actually declaratory of these other laws by 
reason of its adoption of them but it does not declare them to 
be anything else than its own. There have been States which 
assumed to declare and interpret the laws of God as well as the 
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laws of men; whose rulers united in themselves the functions of 
priest and king and impersonated the Almighty; but these States 
are out of fashion now. While Machiavelli put his imaginary 
Prince above morality he did not deify him. 

A distinction is made by Professor Burg:ss between the State 
and government which is peculiarly his own invention or dis- 
covery. His imaginary State exists somewhere between the peo- 
ple and their government and controls it. Such a State isa 
metaphysical entity with which we are brought into actual con- 
tact through the government only, and the government in that 
sense and connotation of the word is always and everywhere the 
men who govern. If a concrete illustration were taken from the 
municipal politics of New York the State might have its expres- 
sion in Richard Croker and the government in the mayor. A 
State is really an organized people or portion of a people or 
combination of peoples, and their organization is a government. 
The fundamental error of writers like Machiavelli and Professor 
Burgess is in their making the organization an end in itself with 
ends of its own instead of an instrumentality of the people for 
the promotion of their ends. There are just two kinds of gov- 
ernmental organization according to Justice Wilson, under one 
of which man exists for the sake of the government, and under 
the other the government is instituted for the sake of man. The 
academic criticism of natural rights is grounded in hostility to 
the kind of government which is instituted for the sake of man 
and is otherwise described as a government by as well as for 
the people, oras popular government. Professor Jellinek, of the 
historical school of jurisprudence and politics, admits that there 
are two logical theories of governmental organization, under one 
of which individual rights are the concession of the State and 
under the other their independent existence is recognized by it; 
but, he adds, ‘‘ the great error in the theory of a natural right 
lay in conceiving of * * * a condition of liberty as a right 
and ascribing to this right a higher power which creates and 
restricts the State.’’ But the power to create and restrict the 
State or the government of a State is not a natural right. One 
is a political instrumentality which may be used for the preser- 
vation and security of the other. There is not any vital or 
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essential connection between them. Nobody hasa natural right 
to the possession or exercise of political power. 

A clearer, stronger, truer note than that of European or 
American academicians comes from the vigorous young democra- 
cies of the southern oceans. It is a lawyer and judge of the 
Tasmanian Supreme Court — A. Inglis Clark — who says con- 
cerning ‘‘ the essentially republican doctrine ’’ of natural rights: 
‘*‘ Discredited as that doctrine may be in many quarters to-day 
in consequence of the distortions it has suffered at the hands of 
some of its expounders in the past, it has the support and in- 
dorsement of some of the greatest of English, French, and 
American publicists and jurists; and it may be that it will ulti- 
mately be found to be the true and final justification of all resist- 
ance to the tyranny of the majority, whose unrestricted rule is 
so often and so erroneously regarded as the essence and dis- 
tinctive principle of democracy. The unrestricted rule of the 
majority of the hour is at all times a contradiction of the rational 
rights of the individual; and to every man who, in the midst 
of the political and social turmoil that surrounds us to-day, 
speculates on the future of human society, it may well be a 
substantial satisfaction to know that, during a period of more 
than acentury, a political Constitution which guarantees to every 
man living under it the protection of the rights asserted by the 
Declaration of Independence to be inalienable, has proved 
capable of providing the necessary machinery to govern a people 
which, during that period, has increased from four millions to 
seventy millions; and that while it places the ultimate source 
of all political authority in the whole body of the citizens, yet 
erects effectual barriers against all attempts to establish a demo- 
cratic despotism.’’ 


C. Butcer. 
INDIANAPOLIS, IND. 
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THE COMMON LAW OF THE FEDERAL COURTS.! 


The exact position of the Federal courts in the enforcement 
of common law obligations is involved in much obscurity. 
The courts have made many careful efforts to clarify the sub- 
ject, but it cannot be said that the basis of Federal jurisdic- 
tion and its relation to State law in this respect is yet sufficiently 
ascertained. The conservatism of the Federal and State judi- 
ciary have, through more than one hundred years, prevented 
serious conflict, where seemingly there was excuse for it. The 
courts of both the States and United States have been wary of 
the assumption of unjustified powers, and have conceded much 
to the persuasive force of opposing views of the law. But the 
reasons for harmony have not been satisfactorily stated. 

.The statement has been many times made by the Supreme 
Court of the United States that there is no common law of the 
Federal courts. And this expresses the prevailing opinion of 
the profession. But the decisions of the courts do not wholly 
conform to the proposition. 

Two recent cases have forced the subject to a revival of 
interest. In Murray v. Northwestern Ry. Co.,? a question arose 
with respect to the duty of a railroad company, in a matter 
which was clearly within the definition of interstate commerce. 
The subject was, therefore, beyond the province of State legis- 
lation, and within the exclusive power of Congress. The Inter- 
state Commerce Act was silent with respect to it. The conten- 
tion was made that there was no common law to govern the 
case, which the Federal courts could enforce. But it was held 
by Judge Shiras, on the circuit bench, that the ‘* common law ”’ 
applied. The argument of Judge Shiras is elaborate and only 
a portion of it can be quoted: — 


1 A paper read before the St. Louis 2 62 Fed. Rep. 24. 
Law Club, Feb. 5, 1902. 
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‘*The conclusion I reach upon this subject is that at the time 
of the separation of the colonies from the mother country, and 
at the time of the adoption of the constitution, there was in 
existence a common law, derived from the common law of En- 
gland, and modified to suit the surroundings of the people; that 
the adoption of the constitution and consequent creation of the 
national government did not abrogate this common law ; that the 
division of governmental powers and duties between the national 
and state governments provided for in the constitution did not 
deprive the people who formed the constitution of the benefits 
of the common law; that, as to such matters as were by the 
constitution committed to the control of the national govern- 
ment, there were applicable thereto the law of nations, the mari- 
time law, the principles of equity, and the common law, 
according to the nature of the particular matter; that, to secure 
the enforcement of these several systems when applicable, the 
constitution and congress, acting in furtherance of its provisions, 
have created the supreme court of the United States, and the 
other courts inferior thereto, and have conferred upon these 
courts the right and power to enforce the principles of the law 
of nations, of the law maritime, of the system of equity, and 
of the common law in all cases coming within the jurisdiction of 
the federal courts, applying, in each instance, the system which 
the nature of the case demands; that, as to all matters of na- 
tional importance over which paramount legislative control is 
conferred upon congress, the courts of the United States (the 
supreme court being the final arbiter), have the right to declare 
what are the rules deducible from the principles of general juris- 
prudence which control the given case, and to define the duties 
and obligations of the parties thereto; that the common law now 
applicable to matters committed to the control of the national 
government is based upon the common law of England, as mod- 
ified by the surroundings of the colonists, and as developed by 
the growth of our institutions since the adoption of the consti- 
tution, and the changes in the business habits and methods of 
our people ; that the binding force of the principles of this com- 
mon law, as applied to matters affecting the entire people, and 
placed under the control of the national government, is not de- 
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rived from the action of the states, and is no more subject to 
abrogation or modification by state legislation than are the prin- 
ciples of the law of nations or of the law maritime.’’ 

The judgment in the case was affirmed by the United States 
Circuit Court of Appeals for the Eighth Circuit,! the opinion be- 
ing written by Judge Caldwell, in the course of which he says: — 

‘s For more than a century, the federal courts in the absence 
of a statute or other obligatory rule of decision, have had re- 
course to the common law for rules of decision in the trial of 
causes in thosecourts, and have, in cases where that law furnished 
an appropriate rule of decision, rested their judgments upon it.’’ 

In Western Union Telegraph Company v. Call Publishing 
Co.,? the Supreme Court of the United States had before it prac- 
tically the same question, and determined it in the same way. 
Mr. Justice Brewer, delivering the opinion of the court, says: — 

‘* There is no body of Federal common law separate and dis- 
tinct from the common law existing in the several States, in the 
sense that there is a body of statute law enacted by Congress 
separate and distinct from the body of statute law enacted by the 
several States. But it is an entirely different thing to hold that 
there is no common law in force generally throughout the United 
States, and that the countless multitude of interstate commercial 
transactions are subject to no rules and burdened by no restric- 
tions other than those expressed in the statutes of Congress.’’ 

It is thus seen that in that class of cases which fall beyond 
State control, and which have not been touched by Congressional 
action, the Federal courts enforce a ‘* common law,’’ derived 
from some source not clearly indicated. 

The matter is of much interest, because the proposition may be 
thought to justify the construction of a system of Federal juris- 
prudence built upon its own principle and precedent, and apart 
from the doctrines of law which are applicable to analogous 
cases over which the State courts have concurrent jurisdiction. 
To obtain a clear view of the subject, it is necessary to examine it 
from un historical standpoint, and with a careful attention to the 
meaning of terms. 

‘*Common law’’ itself is a term which needs definition. At 


1 92 Fed. Rep. 870. 2 181 U.S. 92. 
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the time of the adoption of the Constitution of the United States 
it had several meanings. The English subject on the soil of En- 
gland had the advantage of a conception of the common law, 
which was single and concrete. In the language of the books, 
the common law consisted of that mass of maxims, principles and 
forms of judicial proceeding, having no written law to prescribe 
them, founded upon the laws of nature and the dictates of rea- 
son, which by usage and custom had become the rules of conduct 
of the people. Into this mass of principles had been incorpora- 
ted many statutes of such fundamental usefulness as to be amal- 
gamated with the body of law. In its broadest meaning, the 
common law might be said to include not only that body of law 
which was enforced in the common law courts, but the law per- 
taining to admiralty and maritime affairs, international law, and 
even the body of equity jurisprudence, which had grown up in the 
court of chancery, in the same manner as the common law doc- 
trines had been developed in the courts of law. 

Wherever English subjects went and in whatever colonies 
they established themselves, they were regarded as carrying with 
them as part of their being and inheritance the common law as 
their rule of conduct. 

To the colonies of this country the idea of the common law 
meant the body of English jurisprudence of the nature above 
indicated, severed however from the parent country at the time 
of the settlement of the colonies, and developed according to the 
needs of the colonial inbabitants, from the time of the foundation 
of the colonies to the adoption of the Constitution of the United 
States. The common law of each colonial province was different 
from the common law of every other province. 

Yet there was some conception of the common law which the 
colonies regarded themselves as the owners of in common, for 
we find in the literature of the time frequent reference to the 
common law as the inheritance of Englishmen and the colonial 
subjects. 

When the Constitution of the United States went into effect, 
a new process began, similar, but not precisely identical, with 
that which had preceded. Granting to its full the power and 
jurisdiction of the United States, and the functions of the national 
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government, operating upon the lives and interests of the people 
of the several States, and recognizing properly the limitations 
which the Federal Constitution placed upon the power of the 
State governments, legislative and judicial, each State began 

through its legislature and courts, at that moment of time, to 

develop a body of State law, which has continued from that 

day to this, and which evidences in each State the law of 

that State. While the term ‘‘common law”’ seems to imply 

an existing thing, it is its nature to be constantly undergoing 

modification and development, and is therefore never the same 

at one period of time, as it is at another. Next to the pre- 

sumption of the law, that no one is ignorant of it, perhaps the 

most interesting paradox of our law is the principle that the 
courts interpret the law, and do not make it. As a dead weight 
upon the power of the judiciary, restraining them from flights of 
fancy and the expression of individual opinion, as distinguished 
from that consensus of judgment, which is alone of value, there 
is no principle which is of greater worth than this, or one which 
ought to be regarded with more solemn respect by the courts; 

. but as a proposition of history and evolution, it is most absurd. 
For comparing the common law in any sense in which it is re-. 
garded, at periods of ten years’ distance of time, it can be seen at 
once, that the courts have made law, and have made it under cir- 
cumstances which are most certain to guarantee its wisdom and 
fairness. No legislature could be endowed with the wisdom of 
the successive experience and infinite variety of thought, research 
and application, which come from the judges of the courts, 
through a continuous period of years, applying the law to social 
conditions. It is, therefore, a most singular, yet wise, com- 
bination of principles in the development of our law, that the 
same man who declares that he interprets and does not make 
the law, by his very act in that respect has created a principle, 
or modified a rule, or applied a usage, which becomes the law, 
or tends to form a part of the law for future time. To the ex- 
tent that the systems of law in the States of the Union have 
become substantially alike, we may speak of this harmony of 
action and concurrence of judgment among the courts of the 
States of the Union, as the common law of the United States, 
distinguishable from the common law of any particular State. 
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The Article of the Constitution establishing the judiciary is 
as follows: — 

** Article III. Sec. 1. The judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior 
courts as the Congress may from time to time ordain and 
establish. * * *” 

** Sec. 2. The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of the 
United States, and treaties made or which shall be made under 
their authority; to all cases affecting ambassadors, other public 
ministers, and consuls; to all cases of admiralty and maritime 
jurisdiction ; to controversies to which the United States shall 
be a party; to controversies between two or more States; be- 
tween a State and citizens of another State; between citizens 
of different States; between citizens of the same State claiming 
lands under grants of different States, and between a State, or 
the citizens thereof, and foreign States, citizens or subjects.”’ 

In the amendments adopted immediately after the Constitu- 
tion, it is provided by Article VII. as follows: — 

‘*In suits at common law where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury shall be otherwise re- 
examined in any court of the United States, than according to 
the rules of common law.”’ 

At the time of the adoption of the Constitution, no clear view 
was held by the members of the convention as to what its effect 
would be, in respect of the judicial power. In the debates in the 
different colonies, much apprehension had been expressed with 
respect to the possible aggression of the Federal courts in over- 
riding the State judiciary. 

In the Pennsylvania convention we find Mr. James Wilson, 
one of the delegates to the constitutional convention, and after- 
wards one of the justices of the Supreme Court of the United 
States, expounding the doctrine of the Federal judiciary in the 
following language : — 

‘© It was thought proper to give the citizens of foreign states 
full oppportunity of obtaining justice in the general courts, and 
this they have by its appellate jurisdiction; therefore, in order 
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to restore credit with those foreign states, that part of the article 
is necessary. I believe that the alteration that will take place 
in their minds when they learn the operation of this clause, will 
be a great and important advantage to our country; nor is it 
anything but justice; they ought to have the same security 
against the state laws that may be made, that the citizens have; 
because regulations ought to be equally just in the one case as 
in the other. Further, it is necessary in order to preserve peace 
with foreign nations. Let us suppose the case, that a wicked law 
is made in some one of the states, enabling a debtor to pay his 
creditor with the fourth, fifth, or sixth part of the real value 
of the debt, and this creditor, a foreigner, complains to his 
prince or sovereign, of the injustice that has been done him. 
What can that prince or sovereign do? Bound by inclination, 
as well as duty, to redress the wrong his subject sustains from 
the hand of perfidy, he cannot apply to the particular guilty 
state, because he knows that by the Articles of Confederation 
it is declared that no State shall enter into treaties. He must, 
therefore, apply to the United States; the United States must 
be accountable. ‘ My subject has received a flagrant injury: 
do me justice or I will do myself justice.’ If the United States 
are answerable for the injury, ought they not to possess the 
means of compelling the faulty state to repair it? They ought; 
and this is what is done here. For now, if complaint is made 
in consequence of such injustice, Congress can answer: ‘ Why 
did not your subject apply to the General Court, where the un- 
equal and partial laws of a particular state would have had no 
force?’ 

In another place, he asks the significant question : — 

‘*] would ask how a merchant must feel to have his property 
lie at the mercy of the laws of Rhode Island? I ask further, 
How will a creditor feel who has his debts at the mercy of tender 
laws in other states? It is true that, under this Constitution, 
these particular iniquities may be restrained in future; but, sir, 
there are other ways of avoiding payment of debts. There 
have been instalment acts, and other acts of a similar effect. 
Such things, sir, destroy the very sources of credit.’’”? 


1 Elliot’s Debates, Vol. II., p.492. % Elliot’s Debates, Vol. II., p. 491. 
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We have here a conception of the intended effect of the judi- 
cial system of the Federal government so radical in its character, 
as to lead to the supposition that the subject could not have 
been debated in the Federal convention; for it is scarcely pos- 
sible that of the body of men, constituting the delegates to 
that convention, a large number of whom had been educated 
in the common law, and who had the most solicitous care to 
preserve the autonomy of their respective State governments, 
some would not have seen that such an idea as that expressed by 
Mr. Wilson would have been subversive of the whole judicial 
system of the States. It meant that the Federal courts would 
enforce a body of law wholly distinct and independent from that 
which was enforced by the States. 

If that view were correct the Constitution would necessarily 
have had to contain a provision for the enactment of a body of 
law, comprehensive of all of the social duties of all citizens of 
the United States; whereas the cardinal principle, upon which 
they all came together, was local separate government in the 
States, in all matters not necessary to the functions of the Union. 

The New Hampshire convention, held for the ratification of 
the Constitution, had a clearer idea of the meaning of the pro- 
visions of the proposed Constitution, in respect of the judiciary. 

New Hampshire suggested a change in the Constitution to the 
following effect : — 

‘* All common law cases between citizens of different states 
shall be commenced in the common law courts of the respective 
states; and no appeal shall be allowed to the federal court, in 
such cases, unless the sum or value of the thing in controversy 
amount to three thousand dollars.’’ ! 

We see at once the point of view of the members of the con- 
vention. They recognized the proposition that the law which 
the Federal courts were expected to enforce, under these clauses 
of the Constitution, would be the common law of the Colonies 
themselves. What was the pertinency of asking the modi- 
fication of the Constitution in such a form that the Federal 
courts would take cognizance of cases only upon appeal from 
the State courts? Appellate jurisdiction could not be different 


1 Elliot’s Debates, Vol. I., p. 326. 
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in nature or character from the original jurisdiction ; it must, of 
course, be for the correction of errors, and errors determined, 
not upon diverging systems of jurisprudence, but upon the 
same system as that in which the case itself had been de- 
cided. Hence, New Hampshire took the view at that date, that 
it was no new system of law which the Federal courts were 
to enforce, but simply the law as it stood, or might be there- 
after modified in each separate State. It may be seen from 
the tenor of this suggestion that the delegates to the convention 
had the correct and reasonable view, that the jurisdiction of the 
Federal courts was not intended by the Constitution to be dif- 
ferent in kind or to enforce a different body of law from that 
existent in the several States. It was plain to them that in such 
matters as were not intrusted to the exclusive power of the 
Federal judiciary, the Federal courts would enforce the law as 
the law of the State in which the case arose. . 

When the Constitution referred to cases arising at law and in 
equity, and the Seventh Amendment to the Constitution, to 
cases at common law, the references were to law as it existed at 
the time, not to an intended development of a Federal system 
of laws distinguished from the State law. The Constitution 
was derived from the people of the States. The Federal Gov- 
ernment bore its relation from its inception to the people of the 
States. It could refer to no law, except what was the law 
affecting those people, and which was the result of their own 
usages, customs and principles. 

In 1789 Congress passed the Judiciary Act. This established 
the system of Federal courts in the main as it stands to-day. 
It contains reference to the common law, in giving to the Dis- 
trict Courts jurisdiction of crimes, cognizable under the author- 
ity of the United States, and exclusive original cognizance of 
all civil cases of admiralty and maritime jurisdiction, ‘+ saving 
to suitors in all cases the right of a common law remedy where 
the common law is competent to give it.’’ 

And the Act provides that the Circuit Courts shall have orig- 
inal cognizance, concurrent with the courts of the several States, 
of all suits of a civil nature at common law or in equity, where 
the matter in dispute exceeds, exclusive of costs, the sum or value 
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of $500.00, and the United States are plaintiffs or petitioners, or 
an alien is a party, or where the suit is between a citizen of the 
State where the suit is brought and a citizen of another State. 

And a further section of the greatest importance is as — 
follows: — 

‘‘ The laws of the several States, except where the Constitu- 
tion, treaties or statutes of the United States otherwise require 
or provide, shall be regarded as rules of decision in trials at 
common law, in the courts of the United States, in cases where 
they apply.’’! 

By the act of 1792 amending the Judiciary Act, Congress 
provided that the mode of proceeding in equity in the courts 
of the United States should be ‘* according to the principles, 
rules and usages which belong to courts of equity, * * * as 
contradistinguished from courts of common law.’’? 

It was in this situation that the Federal courts came to the 
decision of questions committed to their jurisdiction. 


The Supreme Court convened to the February term, 1790, but 
no case was presented until the August term, 1791. At this 
term the court decided that writs of error, to remove causes to 
the Supreme Court, could regularly issue only from the clerks’ 
office of the Supreme Court. No reasons are reported, but we 
have here, manifestly, the application of a rule of practice de- 
rived from the English courts. A year later the court applied 
to the case of State of Georgia v. Brailsford® broad principles 
of equity jurisprudence, without comment as to the source 
of the jurisdiction. And at the February term, 1793, the 
noted case of Chisholm v. Georgia,‘ was determined, giving 
reason for the adoption of the Thirteenth Amendment to 
the Constitution. The decision of the court is not  per- 
tinent to this discussion, but in the argument or opinion 
of Mr: Justice Iredell occurs comment, which is interesting as 
showing the early point of view, with respect to the powers and 
function of the court. The question being whether the action 


1 Act of 1789, ch. 20, s. 34, V. 1. 5 2 Dall. 400. 
92. 42 Dall. 419. 
2 Act of 1792, c. 36. 
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of assumpsit would lie at the instance of a citizen against a 
State, Mr. Justice Iredell refers to the Judiciary Act, which 
empowered the court to issue writs necessary to the exercise of 
its jurisdiction ** and agreeable to the principles and usages of 
law.’’ The justice says: — 

‘* The principles of law to which reference isto behad * * * 
can be, either: lst. Those of the particular laws of the State, 
against which the suit is brought. Or, 2d. Principles of law 
common to all the States. * * * I believe there is no doubt 
that neither in the State now in question, nor in any . other in 
the Union, any particular Legislative mode, authorizing a com- 
pulsory suit for the recovery of money against a State, was in 
being either when the Constitution was adopted, or at the time 
when the judicial act was passed. * * * The only princi- 
ples of law, then, that can be regarded, are those common to all 
the States. I know of none such, which can affect this case, 
but those which are derived from what is properly termed ‘ the 
common law,’ a law which I presume is the ground work of 
the laws in every State in the Union, and which I consider, so — 
far as it is applicable to the peculiar circumstances of the coun- 
try, and where no special act of legislation controls it, to be in 
force in each State, as it existed in England (unaltered by any 
statute) at the time of the first settlement of the country. The 
statutes of England that are in force in America differ, perhaps, 
in all the States; and, therefore, it is probable the common law 
in each is in some respects different. But it is certain that in 
regard to any common law principle which can influence the 
question before us, no alteration has been made by any statute, 
which could occasion the least material difference, or have any 
partial effect.’’ 

The court did not accept Mr. Justice Iredell’s conclusion that 
the action would not lie; but it based its decision upon a broad 
construction of the Constitution. There appeared to be no dis- 
position to criticise the views, as expressed, upon the subject of 
the common law. 

Many of the early cases considered by the court were appeals 
in admiralty, the court readily recognizing the jurisdiction of 
the Federal courts in admiralty and maritime affairs. This 
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was, of course, regarded as the direct result of the clause of the 
Constitution pertaining thereto. 

In 1798 one Worrall was charged with an attempt to bribe the 
Commissioner of the Revenue. There being no act of Congress 
defining the crime, it was claimed that the common law could 
be relied upon to supply its place. The case coming before the 
Supreme Court, Justices Chase and Peters alone sitting, the 
former expressed himself with great force and clearness as 
follows : — 

‘*It is attempted, however, to supply the silence of the Con- 
stitution and Statutes of the Union, by resorting to the com- 
mon law, for a definition and punishment of the offense which 
has been committed: But, in my opinion, the United States, asa 
Federal government, have no common law; and, consequently, 
no indictment can be maintained in their Courts, for offences at 
the common law. If, indeed, the United States can be sup- 
posed, for a moment, to have a common law, it must, I pre- 
sume, be that of England; and yet, it is impossible to trace 
when or how the system was adopted, or introduced. With 
respect to the individual States the difficulty does not occur. 
When the American colonies were first settled by our ancestors, 
it was held, as well by the settlers, as by the Judges and lawyers 
of England, that they brought hither, as a birthright and inherit- 
ance, so much, of the common law, as was applicable to their 
local situation, and change of circumstances. But each colony 
judged for itself, what parts of the common law were applicable 
to its new condition ; and in various modes, by legislative acts, 
by judicial decisions, or by constant usage, adopted some parts 
and rejected others. Hence, he who shall travel through the 
different States, will soon discover that the whole of the 
common law of England has been nowhere introduced; that 
some States have rejected what others have adopted; and 
that there is, in short, a great and essential diversity in the 
subjects to which the common law is applied, as well as in the 
extent of its application. The common law, therefore, of one 
State is not the common law of another; but the common law 
of England is the law of each State, so far as each State has 
adopted it; and it results from that position, connected with 
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the judicial act, that the common law will always apply to suits 
between citizen and citizen, whether they are instituted in a 
Federal or State court.”’ 

Notwithstanding this declaration, the conclusion of the case was 
most lame and impotent. For Mr. Justice Peters took an 
opposing view, and the court compromised its differences, by 
fining and imprisoning the defendant. 

In 1800 the legislative body of Virginia delivered itself of a 
most vigorous protest, the occasion being the discussion of the 
doctrine in Congress : — 

‘*The General Assembly of Virginia would consider them- 
selves unfaithful to the trust reposed in them, were they to 
remain silent, whilst a doctrine has been publicly advanced, 
novel in its principle and tremendous in its consequences: That 
the common law of England is in force under the government of 
the United States. * * * It opens anewcode of sanguinary 
criminal law, both obsolete and unknown, and either wholly 
rejected or essentially modified in almost all its parts by State 
institutions. It arrests, or supersedes, State jurisdictions, and 
innovates upon State laws. * * * It assumes a range of 
jurisdiction for the federal courts, which defies limitation or 
definition.’ 

The view of Mr. Justice Chase ultimately prevailed, and in 
1807 Chief Justice Marshall, having before him a motion 
affecting a writ of habeas corpus, said: — 

‘¢ As preliminary to any investigation of the merits of this 
motion, this court deems it proper to declare that it disclaims 
all jurisdiction not given by the constitution or by the laws of 
the United States. Courts which originate in the common law 
possess a jurisdiction which must be regulated by the common 
law, until some statute shall change their established principles ; 
but courts which are created by written law, and whose juris- 
diction is defined by written law, cannot transcend that juris- 
diction. It is unnecessary to state the reasoning on which 
this opinion is founded, because it has been repeatedly given 
by this court; and with the decisions heretofore rendered on 
this point, no member of the bench has, even for an instant, 
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been dissatisfied. The reasoning from the bar, in relation to it, 
_ may be answered by the single observation, that for the meaning 
of the term habeas corpus, resort may unquestionably be had 
to the common law; but the power to award the writ by any 
of the courts of the United States, must be given by the written 
law.’”? 

In the case of the United States v. Hudson,? the Supreme 
Court, through Mr. Justice Johnson, say : — 

‘¢ Certain implied powers must necessarily result to our courts 
of justice from the nature of their institution. But jurisdiction 
of crimes against the state is not among those powers. To fine 
for contempt, imprison for contumacy, enforce the observance 
of order, &c., are powers which cannot be dispensed with in a 
court, because they are necessary to the exercise of all others ; 
and so far our courts no doubt possess powers not immediately 
derived from statute; but all exercise of criminal jurisdiction 
in common law cases, we are of opinion, is not within their 
implied powers.’’ 

In Wheaton v. Peters,* the court say : — 

‘It is clear that there can be no common law of the United 
States. The federal government is composed of twenty-four 
sovereign and independent States, each of which may have its 
local usage, customs and common law. There is no principle 
which pervades the Union and has the authority of law that is 
not embodied in the Constitution or laws of the Union. The 
common law could be made a part of our federal system only 
by legislative adoption. When, therefore, a common law right 
is asserted, we must look to the State in which the controversy 
originated.”’ 

The proposition is carried through the subsequent reports of 
the court, until it is established beyond question, that there are 
no common law offenses against the United States. It is a little 
singular that there should have ever been a doubt expressed 
with regard to this conclusion. It should always have been plain 
that whatever of the unwritten law fell within the jurisdiction of 
the Federal courts must have been contributed by the States 
forming the Union. There was no other source of power. In 


1 Ex parte Bollman, 4 Cranch, 75. * 7 Cranch, 32. * 8 Peters, 658. 
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the nature of things these States could not have severally or 
collectively had any common law which declared what should 
be criminal offenses against the Federal government. Such 
offenses must, therefore, be defined both in respect of prohibi- 
tion and penalty by Congress, under such authority as is dele- 
gated by the Contitution. 

The discussion, however, was not confined to the criminal 
branch of Federal jurisdiction. As may be partially seen from 
the quotations already made, the inference was drawn that the 
criminal question involved the whole proposition of common law 
jurisdiction. The matter as applied to civil cases ought to have 
been severed. The courts overlooked the fact, that the Consti- 
tution gave no jurisdiction to the courts formed under it of 
crimes against the laws of the States, while it did in plain terms 
give jurisdiction to these courts to determine certain cases at 
law and in equity arising under the laws of the several States. 
What the relation of the common law might be to these cases 
was a wholly different matter. 

In 1824 Peter S. Du Ponceau, a distinguished member of 
the Pennsylvania bar and provost of the Law Academy of 
Philadelphia, delivered an address in the Academy upon ‘ The 
Nature and Extent of the Jurisdiction of the courts of the 
United States,’’ in which he argued ably for the recognition 
of a national common law. The dissertation attracted wide 
attention, and forms the land-mark from which the modern 
discussions are measured. But the treatment is too general to 
be greatly useful, and is addressed more to reason for the estab- 
lishment of such a law, than conclusive upon the proposition 
that it exists in point of fact. And the author fails to see the 
want of analogy between the criminal and civil jurisdictions. 


From this time forward we must note a divergence between 
the jurisdiction of the Federal courts in equity, and that in com- 
mon law cases. This is interesting, for the Constitution makes 
no distinction in this respect, epparently conferring as full and 
as limited power in respect of one as the other. The language 
of Article III., Section II., is that ** the judicial power shall 
extend to all cases, in law and equity, arising, etc.”’ 
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So also in the latter part of the section, the term ‘‘ contro- 
versies,’’ carried into the Judiciary Act as ‘* controversies of a 
civil nature,’’ makes no distinction in respect of the extent or 
origin of the jurisdiction in equity or at law. 

But the judiciary acts show this difference. With respect to 
cases at common law, the act of 1789 provided that the laws of 
the several States should be regarded as rules of decision in 
trials in the courts of United States in cases where they might 
apply.!. With regard to gases in equity, the act of 1792 pre- 
scribed that the procedure in equity should be according to the 
principles, rules and usages which belong to courts of equity, 
as distinguished from courts of common law. By its rules, 
adopted in pursuance of the express permission of the Ju- 
diciary Act, the Supreme Court has emphasized the latter 
provision by prescribing the methods of the English Court 
of Chancery as of guiding force for the practice in equity cases. 
Out of these propositions the Federal courts have derived a 
chancery jurisdiction, said to be wholly independent of the laws 
of the States, but which, upon principle, cannot be so far 
sustained. 

In Boyle v. Zacharie,? it was held by the court that the 
chancery jurisdiction of the United States under the Constitution, 
and the act of 1792, is the same in all the States, and is inde- 
pendent of State statutes.2 This case was followed by Bein v. 
Heath,‘ where the jurisdiction in equity was sustained, though 
the cause originated in Louisiana, where no court existed 
having chancery powers. Mr. Justice Davis said® in Payne v. 
Hook,® that the jurisdiction of the courts of the United States 
over controversies between citizens of different States could not 
be impaired by the laws of the States, which prescribe the modes 
of redress in their courts, or which regulate the distribution of 
their judicial power. 

‘* If legal remedies are sometimes modified to suit the changes 
in the laws of the States, and the practice of their courts, it is 

1 Judiciary;Act, Ch. 20. 4 12 How. 163. 

2 6 Pet. 648 (1832). 5 1868. 

5 Citing Robinson v. Campbell, 3 6 7 Wall. 425. 


Wheat. 212, and U. S. v. Howland, 4 
Wheat. 108. 
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not so with equitable. The equity jurisdiction conferred on the 
Federal Courts is the same that the High Court of Chancery in 
England possesses; is subject to neither limitation or restraint 
by state legislation, and is uniform throughout the different 
states of the Union.”’ 

Mr. Justice Matthews, in McConihay v. Wright,! speaking of 
the equity jurisdiction of the court, says: — 

‘* Without the assent of Congress that jurisdiction cannot be 
impaired or diminished by the statutes of the several states reg- 
ulating the practice of their own courts. Bills guia timet, such 
as the present, belong to the ancient jurisdiction in equity, and 
no change in state legislation, giving, in like cases, a remedy 
by action at law, can, of itself, curtail the jurisdiction in equity 
of the courts of the United States. The adequate remedy at 
law, which is the test of equitable jurisdiction in these courts, 
is that which existed when the Judiciary act of 1789 was 
adopted, unless subsequently changed by act of Congress.’’ 

It must be observed, however, that these declarations do not 
quite go to the point of holding that the substantive law of the 
Federal courts is different from that of the States in which they 
sit. This is, it is true, the natural, if not necessary, inference 
from the statement that the jurisdiction is uniform throughout the 
United States. If it is-uniform, it cannot vary with the laws of 
the several States. At least one court has ventured to deny the 
breadth of the proposition. In the case of Missouri, Kansas 
and Texas Trust Company v. Krumseig,? the United States Cir- 
cuit Court of Appeals held that the law of the State having 
abrogated a right, theretofore generally recognized and enforced 
in equity, the Federal court was bound to deny it. The court 
said: ** Arule of equity is no more beyond legislative control 
than a rule of common law.’’ But Sanborn, J., dissented, citing 
Payne v. Hook.’ 

It must be plain to any careful reader that the provision of the 
Judiciary Act of 1792 related to procedure merely, and contained 
no justification for so extensive a jurisdiction as the authorities 
at this date seem to sustain. That no State can take from the 


1 121 U.S. 201 (1886). 3 Supra. 
2 77 Fed. Rep. 32 (1896). 
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Federal courts equity jurisdiction, given by the Constitution, is 
an eminently sound proposition. But the fundamental rights 
which are thereby enforced, must bear some relation to the State 
law. To follow this question further is not within the purview 
of this paper. 

The declaration of the Judiciary Act of 1789 respecting the 
common law cases were productive of quite different results. For 
a period of, perhaps, fifty years, no doubt seems to have been 
entertained, that it amounted to a positive direction to the Federal 
courts to follow the State law wheresoever that law contained . 
a plain rule for the decision of the case. This view, acted 
upon, if not expressed, was fortified by provisions author- 
izing the adoption of State practice. A deviation from the 
customary laws of the States, in certain classes of subjects, was 
then made. It seems to have been first expressed by Mr. Jus- 
tice Story in Swift v. Tyson,! in which, referring to Judiciary 
Act, he says: — 

‘Tt never has been supposed by us, that the section did apply, 
or was designed to apply, to questions of a more general nature, 
not at all dependent upon local statutes or local usages of a 
fixed and permanent operation, as, for example, to the construc- 
tion of ordinary contracts or other written instruments, and 
especially to questions of general commercial law, * * * 

‘*The law respecting negotiable instruments may be truly 
declared in the language of Cicero, adopted by Lord Mansfield 
in Luke v. Lyde, 2 Burr R. 883, 887, to be in a great measure, 
not the law of a single country alone, but of the commercial 
world.”’ 

And in Carpenter v. Providence, etc. : ?— 

‘¢ The questions under our consideration are questions of gen- 
eral commercial law, and depend upon the construction of a con- 
tract of insurance, which is by no means local in its character, or 
regulated by any local policy or customs. Whatever respect, 
therefore, the decisions of State tribunals may have on such a 
subject, and they certainly are entitled to great respect, they 
cannot conclude the judgment of this court.”’ 

It will be seen that we have here the open assertion of a right 


1 16 Pet. 1 (1842). 2 16 Peters, 495. 
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fo decide questions of ‘* general law,’’ upon authority found 
elsewhere than within the State, yet it is not clear what the 
source of that authority is. We may, perhaps, assume the ref- 
erence is to the common law, meaning thereby something differ- 
ent from the customary law of the State. In the development 
of the doctrine in later decisions, the point becomes still more 
confused, for it is made to rest both upon a right of independent 
judgment, by the Federal court, as to what may be the State law, 
and upon a right to act independently of that law. 

The case of Burgess v. Seligman,! is an illustrative case in 
this regard. The case arose in Missouri and involved the ques- 
tion of the liability of certain persons who were charged to be 
stockholders of a railroad company: The Supreme Court of 
Missouri had, between the time of the decision of the case in the 
United States Circuit Court, and its hearing in the Supreme 
Court, determined in a similar case, that the defendants were 
stockholders, and liable for unpaid subscriptions. In affirming 
the judgment of the Circuit Court, the Supreme Court of the 
United States states as follows: — 

‘*We do not consider ourselves bound to follow the decision 
of the State court in this case. When the transactions in con- 
troversy occurred, and when the case was under the consideration 
of the Circuit Court, no construction of the statute had been 
given by the State tribunals contrary to that given by the Circuit 
Court. The Federal courts have an independent jurisdiction in 
the administration of State laws, co-ordinate with, and not sub- 
ordinate to, that of the State courts, and are bound to exercise 
their own judgment as to the meuning and effect of those laws. 
The existence of two co-ordinate jurisdictions in the same terri- 
tory is peculiar, and the results would be anomalous and incon- 
venient, but for the exercise of mutual respect and deference. 
Since the ordinary administration of the law is carried on by the 
State courts, it necessarily happens that by the course of their 
decisions, certain rules are established, which become rules of 
property and action in the State, and have all the effect of law, 
and which it would be wrong to disturb. This is especially true 
with regard to the law of real estate and the construction of 


1 107 U. S., page 20. 
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State constitutions and statutes. Such established rules are 
always regarded by the Federal courts, no less than by the State 
courts themselves, as authoritative declarations of what the law 
is. But where the law has not been thus settled, it is the right 
and duty of the Federal courts to exercise their-own judgment ; 
as they also always do in reference to the doctrines of commer- 
cial law and general jurisprudence. 

‘«¢ As, however, the very object of giving to the national courts 
jurisdiction to administer the laws of the States in controversies 
between citizens of different States was to institute independent 
tribunals which it might be supposed would be unaffected by 
local prejudices and sectional views, it would be a dereliction of 
their duty not to exercise an independent judgment in cases not 
foreclosed by previous adjudication.”’ 

A note appended to this decision contains a list of a large 
number of Federal cases in which the doctrine has been discussed. 

In Liverpool Steam Co. v. Liverpool Insurance Co.,! it is 
stated : — 

‘* But on this subject, as on any question dependent upon mer- 
cantile law and not upon local statute or usage, it is well settled 
that the courts of the United States gre not bound by decis- 
ions of the courts of the State, but will exercise their own judg- 
ment, even when their jurisdiction attaches only by reason of 
the citizenship of the parties, in an action at law of which the 
courts of the State have concurrent jurisdiction and upon a 
contract made and to be performed within the State.’’ 

Judge Shiras, from whose decision in Murray v. C. and N. W. 
R. R. Co.,? quotation has already been made, goes into the mat- 
ter fully : — 

‘¢The adoption of the constitution did not deprive the people 
of the several colonies of the protection and advantages of the 
common law.”’ 

‘*It is certainly not necessary to cite authorities in support of 
the proposition that the constitution of the Uhited States neither 
created nor enacted a system of equitable jurisprudence and 
procedure, but, recognizing the existence of the system, it con- 
ferred upon the courts of the United States jurisdiction in 
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equity, maintaining the pre-existing distinction between equita- 
ble and legal remedies. Is it not clear that the same is true in 
regard to the common law?’”’ 

‘* That the principles of the common law have always been 
recognized and enforced in proper cases by the courts of the 
United States is a proposition so plain that a citation of the 
cases is not necessary for its support; yet, to show the course 
of judicial action in this particular, a few of the numerous 
cases to be found in the decisions of the Supreme Court will be 
quoted from.’’ 

‘* When the constitution was adopted, it was not the design 
of the framers thereof to create any new systems of general 
law, nor to supplant those already in existence.”’ 

‘© To me it seems clear, beyond question, that neither in the 
constitution, nor in the statutes enacted by congress, nor in the 
judgments of the supreme court of the United States, can 
there be found any substantial support for the proposition that, 
since the adoption of the Constitution, the principles of the com- 
mon law have been wholly abrogated touching such matters 
as are by that instrument placed within the exclusive control 
of the national government.’ 

** That which the public interests may demand in one locality 
may not be suited to the interests of another locality. There 
are many matters of a local nature which it is for each state to 
regulate and control for itself, either by legislation, or by judi- 
cial declarations of the results derivable from the application of 
common law principles to the existing surroundings. On the 
other hand, there are many matters which affect the entire 
country, which are, therefore, of national importance, and which 
must be dealt. with accordingly. In deciding legal questions 
arising out of the latter class of cases, courts are not confined 
to the inquiry whether the particular state in which the court 
may be sitting, has an established public policy touching the 
subject-matter, but they will apply the recognized principles of 
general jurisprudence, to wit, the principles of the common 
law, or of the law of nations, or of the law maritime, as the 
nature of the particular case may demand.’’ 
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But concurrently with these authorities are cases which declare 
the contrary. 

Judge McLean in the case of the United States v. R. BR. 
Co.,! said : — 

‘¢ There is no federal common law whieh pervades the Union 
and constitutes a rule of judicial action.’ 

Chief Justice Taney, in the course of a dissenting opinion in 
the case of Pennsylvania v. Wheeling Bridge Co.’ stated: — 

‘¢ For it has been settled, since the beginning of this govern- 
ment, that the courts of the United States, as such, have no 
common law jurisdiction, civil or criminal, unless conferred 
upon them by Act of Congress. It is true that the courts of the 
United States, when sitting in a state, administer the common 
law, where it has been adopted by the state. But it is admin- 
istered as the law of the state under the authority and direction 
of the Act of Congress, which makes the laws of the state the 
rule of decision in a court of the United States, when sitting in 
the state, provided such laws are not contrary to the Constitu- 
tion, laws, or treaties of the United States.’’ 

In Williamette Iron Bridge Co. v. Hatch* the court say : — 

‘* The power of Congress to pass laws for the regulation of 
navigable or public rivers, and to prevent any and all obstruc- 
tion therein, is not questioned. But until it does pass some such 
law, there is no common law of the United States which pro- 
hibits obstructions and nuisances in navigable rivers, unless it 
be the maritime law, administered by the courts of admiralty 
and maritime jurisdiction.” 

Bucher v. Cheshire R. R. Co.* In this case Justice Miller 
takes occasion to say : — 

‘* There is no common law of the United States, and yet the 
main body of the rights of the people of this country rest upon 
and are governed by principles derived from the common law of 
England, and established as the laws of the different States. 
Each State of the Union may have its local usages,. customs 
and common law.”’ 

‘«It may be said generally that wherever the decisions of the 
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state courts relate to some law of a local character, which may 
have become established by those courts, or has always been a 
part of the law of the State, that the decisions upon the subject 
are usually conclusive, and always entitled to the highest respect 
of the Federal courts.’’ 

In Smith v. Alabama,! Justice Matthews says: — 

‘* There is no common law of the United States, in the sense 
of a national customary law, distinct from the common law of 
England as adopted by the several States each for itself, 
applied as its local law, and subject to such alteration, as may be 
provided by its own statutes.2 Adeterminationin a given case 
of what that law is, may be different in a court of the United 
States from that which prevails in the judicial tribunals of a 
particular State. This arises from the circumstance that the 
courts of the United States, in cases within their jurisdiction, 
where they are called upon to determine the law of the State in 
which they sit or by which the transaction is governed, exercise 
an independent though concurrent jurisdiction, and are required 
to ascertain and declare the law according to their own judg- 
ment.”’ 

‘¢ This is illustrated by the case of Railroad Co. v. Lockwood, 
17 Wall. 357, where the common law prevailing in the State of 
New York, in reference to the liability of a common carrier for 
negligence, received a different interpretation from that placed 
upon it by the judiciary tribunals of the State; but the law as 
applied was none the less the law of that State.”’ 

‘*In cases, also, arising under the lex mercatoria, or law 
merchant, by reason of its international character, this court 
has held itself less bound by the decisions of the State courts 
than in other cases. 

‘* There is, however, one clear exception to the statement that 
there is no national common law. The interpretation of the 
Constitution of the United States is necessarily influenced by the 
fact that its provisions are framed in the language of the Eng- 
lish common law, and are to be read in the light of its history. 
The code of constitutional and statutory construction, which, 
therefore, is gradually formed by the judgments of this court, in 
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the application of the Constitution and the laws and treaties 
made in pursuance thereof, has for its basis so much of the 
common law as may be implied in the subject, and constitutes a 
common law, resting on national authority.”’ 

In Swift v. Philadelphia R. R. Co.,! Judge Grosscup states 
the law thus: — 

‘*Congress has not adopted the common law of England as 
a national municipal law. The courts of the United States have 
had many occasions to enforce the common law, but in every 
instance it has been as the municipal law of the State by which 
the subject-matter was affected.’’ 

Authorities might be duplicated upon this point, but enough 
have been cited to indicate the varying views of the Federal courts 
upon this matter. 


It is inconceivable that the citizen, who is subject to both the 
local law of his State and to the Federal laws, should be governed 
by two contradictory principles of law, with respect to the same 
state of facts. No government could subsist which permitted 
such a situation. While courts may differ, therefore, upon the 
question of what the law is, in a given state of facts; and while 
these courts may be of concurrent jurisdiction, and entirely in- 
dependent of each other, itis impossible that they should differ 
in their conclusions, and both be right. 

Hence, it follows, in accordance with the great weight of 
authority, that, in respect of its concurreut jurisdiction, there 
is not, and cannot be, a body of common law in the United 
States, made by the Federal courts of their own will, and enforce- 
able in the States, in contradiction to the common law of the 
States. The Constitution contains no warrant for the con- 
struction of such a body of law. But notwithstanding that 
this is true, the principles of the common law, as it is formed 
by the States themselves, lying wholly within their con- 
trol, are seen, elaborated and enforced by the Federal courts. 
This may be even in opposition to the decisions of the courts of 
the State where the question arises. The law which is thus 
applied is not Federal common law. It is the consensus of 
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reason respecting the common law of the State, — which is en- 
forced by the Federal courts. There need be no difficulty or 
misapprehension in this respect. If a case arises which is unaf- 
fected by State legislation, which is not touched by those princi- 
ples, themselves part of the common law of the States, establish- 
ing rights of property, and not involving a settled construction 
of State constitutions and statutes, the Federal courts apply 
their own judgment, to say that the law of that case is such as 
the best reasoned authorities, throughout the United States, have 
determined ; andthis may naturally lead the court to the con- 
clusion that the State court in a similar case has been 
ill-advised, and has determined the matter erroneously. 
This may be so, though the State courts have done 
that repeatedly. But the situation does not present 
the case of two independent tribunals, enforcing two 
independent sets of laws. It may practically operate so, in 
special instances, for short periods of time; but the principle 
which is at the bottom of the jurisdiction of both courts will 
finally resolve the situation into harmony. The Federal courts, 
therefore, in the determination of common law cases avail them- 
selves of all the sources of the common law, which are available 
to the States; and as the common law is based upon usage and 
custom and intelligence, these courts may find sources of their 
authority in the reasoning of judges from any part of the world; 
from the encyclopedias and dictionaries ; from history, political 
and geographical ; from any source whatsoever which enlightens 
the mind. It is in this sense that the common law can be said 
to be, in Lord Coke’s words, — ‘‘ the perfection of reason.”’ 
The common law which is recognized and enforced by the 
United States courts, is that which is derived from the direct 
relation between the government of the United States and the 
people of the several States and territories. Its foundation is 
the common law of England, which is presumed to exist in the 
original colonies, and in all newly acquired territory, originally 
settled by Englishmen and their American descendants. Its 
development is the consensus of reason of the American people, 
evidenced in the main by the decisions of the courts of last 
resort in the several States. 
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And this can be readily seen, also, to be the law which fills the 
hiatus, between State and Federal legislation, on questions of 
interstate commerce, and other subjects within the exclusive 
jurisdiction of Congress. It is simply the underlying law of 
the State determined to be such from the standards fixed by 
the people of all the States, and not subject to legislative change. 
When Judge Shiras in Murray v. R. R.! said that this law was 
not derived from the action of the States, it is submitted that 
he was in error. It is not derived from the State governments, 
but it is derived from the people of the States. It is not 
derived from any one State, but from the people of the United 
States. 

It is interesting to note that a rule of action, for the Federal 
courts, may be derived even from the written law of the several 
States, where the action of the respective State legislatures has 
been of a uniform character. In the case of Nicholls v. Eaton,’ 
Mr. Justice Miller gave as one of his reasons for refusing to 
follow the English doctrine with respect to spendthrift trusts, 
that the policy of exemption laws had become settled in the 
States. Following this policy, as expressed in the liberal enact- 
ments of the different States, in exempting debtors from execu- 
tion, with respect to those things which afforded them a means 
of livelihood, the decision in the case was adverse to the conten- 
tion of creditors seeking to establish their claims. And in re- 
spect of the nearly uniform system of registration of wills and 
deeds, there is to be found a common principle running through © 
the legislation of the States, creating a policy which can be seen 
and enforced in the Federal courts. 

The law of primogeniture and many of the technical doctrines 
in the law of conveyancing have been so uniformly abrogated by 
legislation in the States, that it may well be said that the com- 
mon law principles in these regards have been eliminated, and 
the policy of the country settled adversely thereto. 


Viewed in this light, it is apparent that the anomalous juris- 
diction, exercised by the Federal courts, instead of being a dis- 
turbing factor, rendering uncertain and difficult the law as 


1 Supra. 91 U.S. 716. 


XUM 


524 36 AMERICAN LAW REVIEW. 


applied to the affairs of the country, tends directly to unify and 
make homogeneous the principles of law throughout the United 
States. It is, perhaps, not too much to say that except for the 
regulating and evening hand of the Federal judiciary, in that 
regard, the jurisprudence of the States, severally, would have in- 
evitably, by this time, have presented marked variation. The 
spirit of independence, which has always characterized the 
States, and touched the judiciary therein, would have tended to 
cause a development of the law, in each State, along lines of its 
own, the result of choice, or accident. But with the Federal 
courts always at hand, unprejudiced by local views and political 
conditions, holding a position of independence, from which the 
law as found by the judicial authority of other States can be 
more clearly seen and felt, the centrifugal force is overcome, 
with the most beneficial result in unifying the law. 


The conclusions to be drawn from this review of the histori- 
cal aspects of Federal jurisdiction are these : — 

1. The Constitution, treaties and laws governing the Federal 
judiciary were adopted in the light of the common law of Ea- 
gland, as applied to the somewhat different conditions prevail- 
ing in the States. That law is comprehended in those sources of 
authority, so far as necessary to their interpretation and effect- 
iveness. 

2. With respect to crimes against the United States govern- 
ment, there is no common law defining them or the penalties. 
The only source of authority is the laws of the United States. 

3. The rights and duties of the people of the United States 
in all of the original States, and in the States and Territories 
originally settled by Englishmen or their descendants, are gov- 
erned by the common law inherited by the inhabitants, and modi- 
fied to their own needs by the changed conditions in which they 
are. It develops with the concurrence of reason among the 
learned in the law in all the States. This law is within the con- 
trol of State legislation, except with respect to those subjects 
which are left under the Constitution to the sole power of Con- 
gress. In respect of such subjects it may be abrogated by the 
national legislature, or be left untouched, at its will. 
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4. In the department of equity jurisprudence, comprehended 
within the broad definition of common law, the Federal courts 
have carried the rule of independence too far, and must ulti- 
mately recognize the right of the States to legislate upon equit- 
able rights, leaving to the courts of the United States their own 
methods of enforcement. 

5. The concurrent jurisdiction of the Federal courts in actions 
at law enforces the same rights and obligations which are the 
subject of State jurisdiction. 

In the construction of State statutes, the Federal courts will 
read them in the light of the common law, and exercise their 
own judgment as to their meaning, unless or until there is a 
thoroughly established construction to be found in the State 
courts, in which respect the Federal courts will yield. 

Upon all matters that affect real estate, always regarded as 
peculiarly subject to the laws of the place of its location, the 
Federal courts will give especial respect to the decisions of the 
State courts and follow them, unless they are clearly opposed 
to natural justice; or where there is a preponderance of author- 
ity to the contrary. 

And in all matters which arise out of the general law, un- 
affected by legislation, and peculiarly commercial law, or law 
merchant, with which we are in touch with foreign nations, the 
Federal courts will enforce the ‘‘ common law of the States,’’ 
which is the proper meaning of the term — ‘* Common law of 
the Federal courts,’’ upon the theory that the law so found is 
the law of the State wherein the controversy arises. 

It follows from this last proposition that the State courts 
should pay great respect to the decisions of the United States, 
courts relating to the same subject-matter; in that they repre- 
sent the unbiased judgment of those tribunals with respect to 
the law of the State. And it also follows that if upon any 
subject-matter the Federal courts find themselves at vari- 
ance with the weight of authority and reason, evidenced in the 
decisions of the several States, they should yield their position 
to this authority. Their power cannot rise higher than the 
people from whom it proceeds. 

Epwarp C, E ior. 
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BUILDERS OF OUR LAW: LORD ESHER.!' 


Waterloo had only been fought a few weeks: the allies were 
still in Paris when William Baliol Brett was ushered into the 
world at Ranelagh, Chelsea, the site of those gardens so famous 
in fashionable annals. Doubtless it was this early association 
with ‘* silver streaming ’’ Thames which helped to give him his 
aquatic tastes, and Westminster School added a further 
stimulus. Boating was then a favorite recreation of the West- 
minster scholars, and Serle’s boating-house on the Surrey side 
of the water, where now St. Thomas’ Hospital fronts the river 
with its splendid pile of buildings, a regular resort of theirs. 
It was as an oarsman that Brett first won renown. 


An BLUvE. 


The annual boat-race between Oxford and Cambridge was first 
instituted while he was at Cambridge (Caius College) in 1839. 
It was rowed in *tubs,’’ the course being from Westminster to 
Putney, and beauty ’’ Brett — that was his sobriquet — rowed 
7 in the winning eight. Fifty years later, as Master of the 
Rolls, he presided, hale and hearty, at the dinner to the crews, 
and told the story how there was a ‘* bump supper ”’ to celebrate 
the headship of his college boat on the river, and how, as he 
turned into the street to communicate the triumphs of his boat 
to the passers-by, the first man on whom he bestowed the 
fervor of his congratulations happened unfortunately to be the 
proctor. He at once pointed out to that dignitary the extra- 
ordinary nature of the occasion, and emphasized the fact that 
the proctor was the last person he had wished to meet. The 
proctor was human, and he was softened. ‘*I think we need 
say no more about it, Mr. Brett,’’ he said. But Brett’s ambi- 
tion was not confined to fame as an oarsman. As he candidly 
told the bar in his valedictory address, he had made up his mind 


1 E. M., in Law Times (London). 


526 
XUM 


BUILDERS OF OUR LAW. 527 


from the beginning that he would be a judge, and a judge he 
became. 


START AT THE Bar. 


Competition at the bar was not then what it is now — the num- 
ber of counsel at the bar when young Brett was called was only 
2,800— a third of what it is now—and Brett had just the 
qualities calculated to make a good impression on attorneys, a 
vigorous, masterful personality, plenty of self-confidence, a 
pretty wit, and the aforesaid determination to geton. Hechose 
the northern circuit — in itself a bold step —as that circuit is 
generally credited with having the strongest bar of all the 
circuits, was known as a jovial and popular member of the cir- 
cuit mess, and was soon in request in shipping and commercial 
cases at the Liverpool Court of Passageand in London. To the 
last, as someone has said, he dealt with a bill of lading witha 
peculiar relish. He knew the world well, too, and saw shrewdly 
through men and motive. ‘I recollect once acting,’’ he said, 
‘¢as counsel at Liverpool in a case where some important Liver- 
pool people were concerned. They said to me: ‘ We are 
defending this case on principle.’ I said: ‘If that is so, I 
think I know a point of law—a miserable point of law — on 
which the case for the other side could be upset. Of course you 
will not take advantage of it if you are fighting a principle.’ 
They said: ‘ Well, we should like to win;’ and I said: ‘Now I 


know exactly what you mean by saying you are defending on 
principle.’ 


PARLIAMENTARY VENTURES AND THE BENCH. 


With the same boldness with which he chose his circuit he 
challenged the seat of the redoubtable Richard Cobden, in the 
character of a high Tory —a hopeless contest, of course, politi- 
cally, but professionally a useful advertisement. His next tilt 
in the political arena served even better to bring him into noto- 
riety. He wooed the constituency of the quaint little fishing vil- 
lage of Helston, in Cornwall, a close borough. The voting 
resulted in a tie, and after polling hours the mayor gave his cast- 
ing vote in favor of Brett’s opponent. This, of course, was a 
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gross irregularity, and for it the mayor was summoned to ap- 
pear at the bar of the House of Commons. The sitting mem- 
ber was unseated on petition in favor of Brett, and for a time 
the eyes of the world were fixed upon the little Cornish borough. 

Not long after Brett’s entry into Parliament Mr. Disraeli was 
wrestling with the subject of the ‘* compound householder,’’ and 
Brett brought his knowledge as a revising barrister to the aid of 
the government. He had his reward when « vacancy occurred 
among the law officers by Sir Jasper Selwyn’s promotion 
to the bench, and he became Solicitor-General with Sir John 
Karslake as Attorney-General, and, on a vacancy occurring on 
the bench of the old Court of Common Pleas, he was offered 
and accepted the appointment. A puisne judgeship has 
usually been deemed somewhat below the pretensions of a 
Solicitor-General ; but it was the realization of Brett’s long- 
cherished hopes, and he quickly proved that in aspiring to the 
bench he had not misjudged his natural aptitude. He was a 
strong and rapid judge, and showed to special advantage at nisi 
prius and in criminal cases. 


Tue Gas Stoxers’ ConsPrrRAcy. 


A case which attracted a great deal of attention shortly after 
his elevation to the bench was his trial of the gas stokers for con- 
spiracy. It was the old story —a unionist employé dismissed 
for misconduct and replaced by a non-unionist, and a consequent 
refusal by the unionist mento go on working. The result of the 
strike might have been most serious— might have plunged 
the metropolis in total darkness for hours —and a prosecution 
for conspiracy, in which the present Lord Chancellor (then Mr. 
Hardinge Giffard) led for the Crown, was instituted against 
certain of the strikers. Mr. Justice Brett summed up the case 
very lucidly to the jury, and the jury brought in a verdict of 
guilty, with a recommendation to mercy on the ground that the 
men had been *‘ misled.’’ Mr. Justice Brett disregarded the 
recommendation, and sentenced the men to twelve months’ 
imprisonment. ‘*1 cannot doubt,’’ he said in passing sentence, 
‘*that the obvious result was great danger to the public of 
_ this metropolis; that that danger was present to your minds; 
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and that acting upon the knowledge of the effect you thought 
it would have upon your masters’ minds, you entered into this 
conspiracy — a wicked and dangerous conspiracy —in order to 
force your masters to follow your will.’’ The sentence created 
a great hubbub among the partisans of labor. It was denounced 
as savagely cruel,’ vindictive,’’ unjust and unprece- 
dented,”’ and there were the usual meetings to express sympathy 
with the victims; but if crimes are to be punished as they 
tend to public mischief, who shall say that the sentence was 
excessive ? 


Tue Ersics oF PUNISHMENT. 


Another sensational case which came before him shortly after- 
wards was that of Colonel Valentine Baker, and, oddly enough, 
- jn this case it was for over-leniency in the sentence passed that 
he was attacked. The outrage was, in the judge’s own words, 
" ¢©as bad as such a crime could possibly be ;’’ there was ‘no 
palliation.’ The punishment awarded was a fine of £500 and 
twelve months’ imprisonment as a ‘* misdemeanant of the first 
division,’’ who, it will be remembered, is not to be deemed a 
‘‘criminal prisoner ’’ within the meaning of the Prisons Act 
1863. Of course the outcry was raised of ‘* one law for the 
rich and another for the poor; ’’ but who, again, is prepared to 
fit exactly the punishment to the crime? As Mr. Justice Brett 
said: ** Hard labor which, to a dock laborer, would be merely 
irksome, would, to the habitué of a London club, be simply tor- 
ture; ’’ and even this severity or physical punishment is, after 
all, only a secondary consideration. The real sting of the 
punishment for such a man is the disgrace— deep, poignant, 
indelible — which a criminal conviction carries with it. 


Tue ‘‘ Nosie Art.’’ 


Another matter in which as a judge Brett exhibited his inde- 
pendence and came in for some sharp criticism in consequence, 
was his attitude towards fighting. 

The question is one on which judges have differed widely. 
In the year 1828, during the summer assizes, two cases of kill- 
ing by prize-fighting came before two very remarkable judges 
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on different circuits. One of the judges was Sir John Alan Park, 
and he declared that if a case of killing came before him and 
the prisoner was convicted, he would leave the convict ** to be 
hanged by the neck.’’ The other judge was Sir William Draper 
Best, who admired the pugilistic art, and he declared that so 
long as that way of settling differences was predominant we 
should never hear of stabbing with the knife. These judicial 
dicta mark two well-defined tendencies in the Anglo-Saxon char- 
acter — the one affirming the sacredness of a man’s person, the 
other combative or sporting. The common law of England — 
which is the reflection of the national temper — exhibits its 
characteristic good sense in the reconciling of these antagonistic 
instincts. It allows what old Izaak Walton would call ‘* honest 
pastimes,’’ though attended with risk to life and limb. It pro- 
hibits fighting, whether in the ring or in the streef, or anywhere 
else. ‘* Nothing can be clearer,’’ as Mr. Justice Hawkins said 
in Reg. v. Coney,} ** than that every fight in which the object 
and intent of the combatant is to subdue the other by violent 
blows is or has a direct tendency to a breach of the peace; ’”’ 
and no consent can in such a case render the contest lawful or 
destroy the right of the Crown to protect the public and keep 
the peace, for a man cannot agree to take the risks of disable- 
ment or death. 

Mr. Justice Brett, in dealing with the question, divided fight- 
ing into three categories: (1) Unfair fighting, to be punished 
severely. (2) Prize-fighting, which he stigmatized as ‘* brutal 
and disgraceful.’”’ (3) Fair fighting; and of this he said: 
‘* Although fighting is contrary to law, I will not punish so long 
as aman fights fairly, even should an accident occur.’’ This 
was good news, of course, for the rougher classes, and several 
cases of manslaughter from fighting which followed soon after 
showed how quickly a judicial dictum may bear fruit. He was, 
indeed, very tolerant of the weaknesses of human nature. 
Whether it was a pugilist, or a debtor, or an erring solicitor, he 
strove to admit excuses and to mitigate punishment. His was 
a heart to sympathize with woe. 


146L. T. Rep. 314; 8 Q. B. Div. 553. 
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A INcIwENT. 


A ‘* Hetty Sorrel ’’ — a young unmarried woman — was being 
tried before him at the Worcester Summer Assizes on the 
serious charge of child murder. The jury had retired from the 
court and several of the leading barristers — including the late 
Baron (then Mr.) Huddleston, Q. C., Mr. Jelf, and others — 
had also availed themselves of the interval to go outside into the 
corridors and get a breath of fresh air. Presently the jury 
filed back into court and delivered their verdict of ‘* guilty.’ 
The judge had assumed the black cap, whilst the trembling 
creature in front of him stood, supported by female prison 
wardens, awaiting her doom. Just at this moment, when all the 
court were hushed in silence, the strains of a barrel-organ came 
through the open doors from the street outside. Quickly lift- 
ing up his head, the judge, in slightly heightened tones, called 
out to the ushers: ** Stop that music —close that door. It is 
sadly out of place with the painful duty I have to perform.’’ 
The order was at once complied with, and the judge, his eyes 
bedimmed with tears, passed the dreadful sentence. 


THE JUDICATURE ACT. 


About the time of his elevation to the bench, the whole of our 
judicial machinery was undergoing a reconstruction. Common law 
and equity were being brought together, and Mr. Justice Brett’s 
vigorous common sense and freedom from technicality pointed 
him out as one well qualified to preside over the fusion. The 
Court of Appeal is, as the late Lord Bowen pointed out, the 
pivot of the new one-judge system, and to this important court 
Brett was appointed in 1875 under the title of a Justice of Ap- 
peal. Those who can carry back their recollections to this 
period when be sat in the full maturity of his powers at Lin- 
cola’s inn with Lord Justice James and Lord Justice Baggallay 
will remember how readily he assimilated the novelties of 
equity, often far from congenial to the common law mind, and 
with what strong common sense and logical force he expressed 
himself inhisjudgments. Not less terse and vigorous — Lord Jus- 
tice James once complimented him on putting it ** like a code’’ — 
were his contributions to the law in the other branch of the Appeal 
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Court at Westminster, where he had mostly Lord Bramwell and 
Lord Justice Cotton as his colleagues. When he said, contrasting 
himself with Lord Bowen, that he had been content to deal with 
‘*common business matters in common business language ”’ he 
did himself less than justice. His judgments may have lacked 
form and finish — scientific precision of language — but they 
were thoroughly sound and were inspired by an intense desire 
to do right by all manner of persons. To his friends he used 
to say: ‘*I don’t know whether I do justice, but I'll take my 
oath I try with all my might to do it,’’ and so he did.. He set 
himself with might and main to solve the particular conundrum 
brought before him to the satisfaction of his moral sense, and 
he rarely failed to do substantial justice; the pity was that he 
trusted too much to the light of nature supplemented by the 
artificial light of authority. 


Tue ‘‘Scrence’’ or Law. 


‘* The law of England,’’ he once said, ‘* is not a science. It 
is a practical application of the rule of right and wrong to the 
particular case before the court, and the canon of law is that that 
rule should be adopted and applied to the case which people of 
honor, candor, and fairness in the position of the two parties 
would apply in respect of the matter in hand.’’ Law not a 
science! Strange heresy it seems in a Master of the Rolls; but 
we must beware of accepting obiter dicta as authentic opinions, 
especixlly with a judge like Lord Esher, not careful to weigh 
his words, nec dicti studiosus. What he meant to protest against 
was the pseudo-science of technical rules; because he goes on to 
point out — what is undeniably true — that the basis of all law 
is to be found in those moral principles which may be conve- 
niently summarized as ‘* the law of nature.’? These are the 
weightier matters of the law — not the mint, anise, and cummin 
of special pleading or artificial rules of construction. ‘* When 
you are asked to advise,’ said Tidd, of Practice fame, to a 
pupil, ‘* think what the answer ought to be, and you will gener- 

ally find when you look into the cases that what ought to be the 
- law is the law.’’ Lord Esher put it a little differently: ‘* The 
business of a judge,’’ he said, ‘is to find a good legal reason 
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for the conclusions of common sense.’’ In the same spirit he 
once scandalized Lord Justice Cotton, as an old conveyancer, 
by speaking disrespectfully of the ‘legal estate’’.as ‘* mere 
matter of form.’’ But whatever lapses this freedom from tech- 
nicality betrayed him into at times, it won for him the confi- 
dence of the commercial world, and this confidence was 
cemented by the marked respect which he paid to the verdicts of 
juries, particularly special juries in London, Manchester, and 
Liverpool. He used to say if twelve reasonable men could 
reasonably find such a verdict it ought to stand. The result of 
this extreme deference was in a way unfortunate. It became 
practically impossible, while he ruled in Appeal Court No. 1, to 
obtain a new trial on the ground that the verdict was against the 
weight of evidence, and the new trial paper dwindled to a van- 
ishing point. 


Ar Att His Jokes, ror Many a Joke Hap He.’’ 


As he grew older he took things more lightly — few judges 
can maintain for a great number of years a uniformly high 
standard of excellence — and he was fond of extracting as much 
entertainment as he could out of cases. Under his régime Court 
of Appeal No. 1 was at least never dull. A visitor had not been 
there two minutes before he was laughing at some sally of Lord 
Esher. The Master of the Rolls was declaring — apropos of the 
Kempton Park puzzle, What is a place? —that for his own 
part he thought every spot was a ‘‘ place ’’ except a tight rope ; 
or telling the distracted wife of a debtor — who had gone down 
on her knees in court and implored him to ** spare her hus- 
band ’’ — not to talk nonsense about ‘the disgrace of bank- 
ruptey, for all that is exploded now;”’ or, at the rising of the 
court just before the Long Vacation, saying to the bar, ‘* Good- 
bye,’ and then with a merry twinkle in his eye, ‘* for the 
present;’’ or—for he was not governed by precedent — 
placing a little granddaughter beside him on the bench, showing 
her the various documents in the case, and announcing to the 
bar that a new judge had been appointed. How often, too, was 
he engaged in gay and gallant badinage with the lady litigant 
in person. One of these, who wanted him to try her case him- 
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self, once delighted him greatly. He had been telling her that 
her case had been sent to be tried by a certain learned judge 
without a jury, adding: ‘‘ He is a capital lawyer, you know, 
and will try your case very nicely.’’ ‘* Oh, yes, my Lord,’’ 
she replied, ‘* Lord Justice is all very well as to law; but 
my case requires so much common sense!’’ In a case relating 
to an alleged fraudulent prospectus, the counsel before him was 
arguing that the prospectus had deceived a large number of per- 
sons, including some country clergyman, who had been induced 
to apply for shares in a worthless company. Lord Esher was 
unconvinced and incredulous, and said: ‘* Now, just imagine for 
a moment that I am a country curate.’’ ‘* My Lord,’’ replied 
counsel, ‘* my imagination is limited,’’ and Lord Esher laughed 
as heartily as his brethren and the bar. 

Good humor, as a rule, sat smiling on his brow ; but there 
were times when he was irritable, perhaps petulant, and the bar 


‘¢ Learned to trace 
The day’s disasters in his morning’s face.’’ 


Forensic EXPERIENCES IN APPEAL Court No. 1. 


*¢ Opinions in the profession,’’ says Mr. Justice Jelf, writing 
(in the Law Magazine) of his later days, ‘* were divided both 
as to his methods of arriving at justice and as to the pleasure of 
arguing in his court. To some the Master of the Rolls seemed 
hard and uncourteous, breaking in upon the arguments of coun- 
sel with every sort of criticism, both of form and substance, in a 
manner not a little disconcerting to anyone not accustomed to 
the rough-and-tumble of the profession. On the other hand, 
those who watched closely his process of threshing out a case 
could detect in his method neither unkindness nor unfairness. 
His modus operandi was intelligible, and would have been de- 
fended by himself in some such language as the following: 
‘* Here is an advocate, full of strong asseverations of the right- 
eousness of his client’s cause. He must be brought to his bear- 
ings. He must be made to face without disguise or dissimulation 
the real points at issue. If he makes general statements, he 
must be forced to condescend to particulars. If he exaggerates, 
the absurdity of the exaggeration must be ruthlessly exposed. 
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His arguments must be pushed to their logical conclusions, and 
he must deal, as he goes along, wee questions put in order to 
test the validity of his reasoning.”’ 

Whether the dignity of the court was always sufficiently kept 
in view during these discussions is open to considerable doubt, 
but as regards the results — given the requisite amount of cour- 
age and clear-headedness on the part of counsei to pass well 
through the ordeal — truth and justice, as a rule, ultimately 
prevailed. Nor were there wanting counsel to whom the excite- 
ment of the contest conducted on such lines was a stimulus and 
a delight. To the bystanders it might seem that to fight hard 
before Lord Esher was a thankless and an unwelcome task which 
might break the spirit of the most courageous and confuse the 
thoughts of the most clear-headed. And undoubtedly there were 
many in the profession to whom the necessity of arguing under 
the conditions above described was distasteful and disheartening ; 
and there are and ever will be cases to which this new application 
of the Socratic dialogue is unsuited. But to those who entered 
into the spirit of the strife there was exhilaration in the very 
thought of one of those ** field days’’ in Appeal Court No. 1. 
They knew that when Lord Esher was most fiercely attacking 
them he entertained no unkindly feeling towards them person- 
ally, but all the time favorably appreciated their energy, their 
skill, and their courage, and never lost an opportunity in or out 
of court of expressing his warm admiration of their efforts. 
‘‘ You are a splendid fighter ’’ he would say to one; and to an- 
other, ‘* You are quite right to fight as hard; it is your duty.’’ 
No one, indeed, had a higher opinion of or a more affectionate 
regard for the bar. In acknowledging the welcome of the At- 
torney-General on his return after illness, he said: ‘* The con- 
gratulations of the bar have made mevery happy. You all know 
the feelings which I have always entertained towards the bar. - 
Tam one of you, and it is only when sitting in court that I cease 
in one sense to be a member of the bar. The moment I leave 
the court we are all fellow-barristers and equals one with 
another.”’ 
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So_ve SENESCENTEM. 


When on his retirement in 1897 the Queen conferred on him 
a viscountcy — the highest honor, as he remarked with just 
pride, ever bestowed for purely judicial services —everyone felt 
that the reward was well-deserved, a fitting crown to a great 
career. Two years later, June, 1899, he died at Heath Farm, 
his country house at Watford. 

Whenever you die, Charles,’ said Lady Stanley to her 
brother, ** you will die a young man.’’ It might have been said 
of Lord Esher. He, too, had the secret of perennial youth. 


Some JupicraL DECcIsIOoNs. 


His principal characteristics as a judge, his robust good sense 
and his faculty for getting to the bottom of things — these qual- 
ities were exhibited rather in his dealing with a case, in his sift- 
ing of evidence, his probing questions, and interlocutory 
criticisms, than in his formal judgments, and these are things 
not to be reproduced; but some of the innumerable points of 
law which he ruled may be noticed here: — 


THE PHAETON AND THE BROKEN POLE. 


A gentleman bought a phaeton of a carriage-builder and gave 
orders for a pole and splinter-bar to be made and fitted toit. The 
phaeton was duly sent home, and, while the owner was driving it 
with two horses, the horses swerved and the pole broke short off 
at the carriage; the horses became restive and were much dam- 
aged —to the extent of £130 or £140. Could the plaintiff get 
this amount or only £3, the value of a new pole? The jury had 
found that there was no negligence on the carriage-builder’s part, 
and on this finding Justices Blackburn and Lush thought the 
plaintiff could get only £3, but their decision was reversed by 
the Court of Appeal.! ‘** The question is,’’ said Lord Justice 
Brett, in delivering the judgment of the court, ‘‘ what in such a 
contract is the implied undertaking of the seller as to the 
efficiency of the pole? Is it an absolute warranty that the pole 
shall be reasonably fit for the purpose, or is it limited to defects 
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which might be discovered by care and skill?’’ The answer of 
the court was that it was an absolute warranty. As Chief Jus- 
tice Best put it in Brown v. Edgingtov:! ** If the contractor 
sells the article for a particular purpose, he undertakes that it 
shal! be fit for that particular purpose.’’ 


MIsTAKES IN TELEGRAMS. 


In Dickson v. Reuter’s Telegraph Company? a firm of mer- 
chants at Valparaiso received a telegraphic message which they 
understood, and reasonably understood, to be a direction from 
correspondents in Liverpool to ship large quantities of barley 
to England, and this they did only to find that the supposed 
order was a mistake caused by the negligence of the telegraph 
company. A fall in barley occurred, and the firm sustained 
serious loss, for which they brought an action against the com- 
pany. Would such an action lie? The Court of Appeal said 
‘*No.’? ‘* Upon consideration of the nature of the business of 
a telegraph company,”’ said Lord Justice Brett, ** It seems to me 
plain that all that they undertake to do is to deliver a message from 
the person who employsthem, and that they perform the part of 
mere messengers; prima facie, therefore, their only contract is 
with the person who employs them to send and deliver a mes- 
sage.’? There was no duty on the part of the company toward 
the plaintiff firm either by contract or by law. Looking at the 
extent of business carried on by telegraph, this state of the law 
can hardly be considered satisfactory. In the United States 
telegraph companies are treated as public servants and are held 
to a high degree of diligence and a strict discharge of duty ; 
so much so, that in some States any person beueficially inter- 
ested in a message, though neither sender nor recipient, may 
maintain a suit for damages for errors or failure to deliver. 
We certainly need some such strengthening of the law here. 


TitLe Unper A Bank oF ENGLAND NOTE. 


A Bank of England note is a document sui generis. It isa ne- 
gotiable instrument embodying an ambulatory contract, but, more 
than that it is actual currency ; more than that, anyone taking 


13M.&G.279. 1737 L. T. Rep. 370; 3C. P. 1. 
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a certain amount of bullion to the bank is entitled, by Act of 
Parliament, to have a Bank of England note given him in ex- 
change. Great, therefore, was the dismay of the plaintiff in 
Suffell v. Bank of England! —a bona fide holder for value — to 
find his notes refused payment by the bank on the ground that 
the numbers of the notes had been altered. It has been well 
settled, as long ago as Coke, that when a deed —or, for the 
matter of that, any instrument, whether under seal or not — is 
altered in a point material, it becomes void.? Then, was the 
number of the note a material point? That was the question, 
and what made it a somewhat nice one was that the alteration 
did not alter the contract. True, said the court, but it altered 
the business effect of the note; for the purpose of using the note 
as currency the number was material. 


PRIVILEGE AND THE CHARITY ORGANIZATION SOCIETY. 


A daughter of a deceased officer in the army was in distressed 
circumstances, and a lady interested herself in obtaining sub- 
scriptions to make some provision for her. Then another lady, 
also interested, applied to the Charity Organization Society for 
information, and the society made an unfavorable report on the 
case, which she communicated, by their permission, to the first 
lady, and the deceased officer’s daughter in consequence lost 
the subscriptions. Thereupon she sued the society for defama- 
tion, and the society set up privilege—that it was acting 
in the interests of society, discharging a moral and social 
duty in telling the facts, and Lord Justice Brett held * that 
it was. It concerns the community that charity should not be 
misapplied. But let the busybody beware how he puts this 
principle in practice and plays the censor in regard to persons 
with a ** past.”’ 


147L. T. Rep. 146. 3 Waller v. Lock, 45 L. T. Rep. 242; 
2 Pigot’s case, 11 Rep. 26. 7 Q. B. Div. 619. 
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THE NATURE AND PROVINCE OF POSITIVE LAW.! 


What a very sad impression one gets of the science of posi- 
tive law in turning over some of the pages of general literature ! 
Not only in the works of the professed satirists, from Horace to 
Dickens, do we find it impugned; but we meet with its studied 
disparagement in the very highest plane of the literary sphere, 
in the poetical masterpieces of Shakespeare and Tennyson, in . 
the philosophical essays of John Stuart Mill and Frederic Har- 
rison. Do the flippant pleasantries of the *‘ Man in the Street ’ 
at the expense of the majesty of the law ever lack an appreci- 
tive ear; or does custom ever stale for us the old, old story of 
covetous lawyer and credulous client? Let us pause for a mo- 
ment to recall one or two jeux d’esprit of the sort designated, 
and see if they have lost their quondam charm for us. Macklin 
makes one of the characters in his Love a la Mode say: ‘* The 
law is a sort of hocus-pocus science, that smiles in yer face 
while it picks yer pocket.’’ Listen to old George Stevenson’s 
lampoon on the law: ‘* Law is law — law is law; and as in 
such, and so forth, and hereby and aforesaid, provided always, 
nevertheless and notwithstanding. Law is like a country dance: 
people are led up and down in it till they are tired. Law is 
like a book of surgery: there are a great many desperate cases 
init. It is also like physic: they that take the least of it are 
best off. Law is like a homely gentlewoman: very well to fol- 
low. Law is also like a scolding wife: very bad when it fol- 
lows us. Law is like a new fashion: people are bewitched to 
get into it; it is also like bad weather: most people are glad 
when they get out of it.’ Here is a story illustrative of Peter 
the Great’s contempt for the legal profession. Being at. West- 
minster Hall in Term time, and seeing a great number of people 
swarming about the courts, he inquired: ‘* Who are all these 


1 Being portion of a Presidential address before the Literary and Scientific 
Society of Ottawa, Canada. 7 
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busy people?’’ ‘* Lawyers,’’ was the reply. ‘* Lawyers! 
cried the great monarch, ‘* Why, I have but four in my whole 
kingdom, and I purpose to hang two of them as soon as I get 
home.’’ Henry Fox, in the course of a philippic against Lord 
Chancellor Hardwicke, exclaimed: ‘*‘ Touch but a cobweb in 
Westminster Hall, and the old spider of the law is out upon you 
with all his vermin at his heels.’? Douglas Jerrold, too, is not 
without his fling at our unhappy science: ** Self-defense,’’ he 
remarks, **is the clearest of all laws; and for this reason — 
the lawyers didn’t make it!’’ Even the sober and sedate Ben- 
jamin Franklin, who, as a statesman, ought really to have done 
better by us, cannot forbear to launch a satirical shaft at the 
hard-beset quarry. This is his characterization: ** A country- 
man between two lawyers is like a fish between two cats.’’ 
And, lastly in this connection, let us quote a piece of proverbial 
philosophy by Josh Billings: ‘* Every man should know some- 
thing of law. If he knows enough to keep out of it, he isa 
pretty good lawyer.”’ 

Now what is the secret of this dislike of the law on the part 
of the hardheaded men of the world whose words we have just 
quoted? Surely not the belief that the law is an evil thing that 
it behooves society to purge itself of — for in the present stage 
of human progress law is at once the guardian and bulwark of 
society. ‘* Force,’’ says Joubert, ‘* Force till Right is ready!’ 
Now Law is Force, and, judging from present manifestations, 
Right won’t be ready before the millennium. Nor can it be that 
our critics espouse the view that the whole legal profession is an 
aggregation of knaves; that would be a reflection upon their 
good sense and judgment. Nor yet can we trace their attitude 
to the underlying motive of Jack Cade’s minion when he cried: 
‘¢ The first thing we do, let’s kill all the lawyers!’’ No, the 
secret of their hostility lies in that instinctive resistance to the 
restraints positive law of necessity imposes upon natural liberty 
which you will find in the minds of the best men if you probe 
them deeply enough. One of the satirical poets of America 
has said: — 


‘““No man e’er felt the halter draw 
With good opinion of the law; ”’ 
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but as a matter of fact this sentiment is not confined to the 
unhappy rogue who is called upon to suffer for his crimes. Is 
it not often the case that the same man who to-day lifts up his 
voice in Parliament in glowing eulogy of British political insti- 
tutions will to-morrow, under the smart and perturbation which 
are his who has failed in some civil action at law, denounce the 
judges as venal, the lawyers as thieves, and the law itself as the 
very nidus of iniquity? To pay customs duties with cheerful- 
ness is surely an acquired moral taste; and to stay one’s hand 
with a fishing-pole in it when the trout are jumping in a pre- 
served stream, is not exactly a survival of the habits of primitive 
man ! 

And so we are brought face to face with the law every moment 
of our lives, and cannot escape the touch of its strong hand, 
try as we will. It searches the very pith and marrow of the 
social organism. ‘* The progress and development of law,’’ 
says Sir John Lubbock,! ‘is one of the important sections 
of human history.”’ And Paterson in his fine work on the 
‘‘ Liberty of the Subject,’ ’? observes that law ‘‘is the greatest and 
most potent body of knowledge which concerns the children of 
men—a knowledge which reaches, directly or indirectly, all 
stations and classes, and challenges the attention of governors and 
governed alike, searching the roots of social life far and wide.”’ 
Then let us endeavor to understand what the law is — an under- 
taking profitable to the layman, seeing that he 1s presumed to 
know all about it, and withal profitable to the lawyer who is apt 
to pursue his profession as an art and wholly forget its scientific 
side. 

In the first place, let me say that there is hardly another term 
in our language around which centers such a confusion of ideas 
as is the case with the word ‘law.’ A mere glance at one of 
the standard dictionaries will verify my statement. It is a far 
cry from the point where the word means the constant mode or 
order of operation which pervades the inanimate universe to that 
where it denotes a system of rules governing the players in a 
game of cards. For instance, we commonly speak of Kepler’s 
laws of motion, of Dalton’s law of gases, on the one hand; 


1 Orig. of Civ., p. 300. 2 Vol. I., p. 7. 
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and, on the other, of the laws of whist — and all without any 
seuse of incongruity. 

Strange to say, no class of thinkers have done so much to 
promote this ambiguity of meaning as the lawyers themselves. 
They seem almost willful in their neglect to limit it to 
the government of rational and volitional beings. Black- 
stone, in his well-known declaration as to the unity of 
law! merely affirms for the English school what Montesquieu? 
had already said for the continental jurists. Both adopted 
the theory that was everywhere current up to the great renas- 
cence of legal study in the nineteenth century, and which pred- 
icated that the whole phenomena of order and harmony both in 
the physical and political world was the result of obedience to 
the fundamental law of the Creator. Athough we find this 
doctrine expounded by such theologians as St. Thomas Aquinas * 
in the thirteenth century, and Hooker ‘ in the sixteenth, we have 
to go back to Pagan philosophy, to Chrysippus the Stoic,° and 
Cicero * to find not indeed its origin, for that extends itself into 
a more remote antiquity, but perhaps the earliest definite state- 
ment of it. Still it must be confessed that we of the English 
tongue are in worse case in respect of this confusion of 
ideas than either the citizens of Imperial Rome or those of 
modern European States. For in the Latin we have two words 
signifying law, jus being the generic term for the whole 
body of legal rules and relations, and lex denoting only 
so many of them as inhere in legislative enactment. So 
in French we have droit and Joi, and in German recht and 
geselz, expressing the same distinction in meaning as the 
two Latin words above quoted. On the other hand the single 
word ‘law’ in English not only embraces the two great sub- 
divisions of jural science, namely, custom and legislation, but 
has also to do duty in physical science as denoting the method 
of natural phenomena. Indeed, so various are the uses of our 
word ‘law’ in the theoretical and practical sciences that it 
would require more space than I have allotted to my whole sub- 


1 Com. I., Introd. 66. 4 Eccl. Pol.i.,c. 18. 


2 Esp. des Lois, I.,c. 1, p. I. 5 Apud D. Laert. vii. 88. 
31, 2, qu. 93, Art. I. ® De Leg. ii. 4. 
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ject to discuss them with measurable completeness. So we will con- 
clude our brief excursion into the seductive domain of philology, 
by declaring that the law we treat of here is what Sir William 
Markby has so happily phrased as ‘the law of the lawyer.’ 
Now the ‘ law of the lawyer,’ or, to use the more pretentious 
locutions of the schools, Positive Law, or Jural Law, may be de- 
fined to be: The aggregate of the various limitations which the 
sovereign power in a State imposes upon the natural liberty of its 
individual members in order to secure the well-being of Society. 
Of course I am well aware that such a defifition will savor of 
heresy to the disciple of Sir William Blackstone. But to the lat- 
ter-day student my refusal to laboriously flog the dead horse of 
Blackstone’s definition of positive law (or as he styles it ‘ Mu- 
nicipal Law’ ) cannot fail to commend itself. So far as the great 
eighteenth century commentator is concerned it is not necessary 
for me to say more than that if we accept his declaration that the 
totality of positive law is: ‘* Arule of civil conduct, prescribed 
by the supreme power in a State, commanding what is right and 
prohibiting what is wrong,’’} then we must assume that in the 
law we shall find a criterion of proper behavior in all the situa- 
tions and conditions of social or civil life; and, moreover, that 
we need not concern ourselves about any well-doing not plainly 
commanded by the law, nor fear that we may do wrong if any 
contemplated act be not forbidden by it. To understand the 
fallacy of this assumption we have only to reflect that 
the law commands but a very small proportion of the acts that 
constitute one’s conduct in the multifarious concerns of civil 
life, and that its prohibitions are correspondingly few. As 
Professor Shelden Amos so pithily says:? ‘* A man may be a 
bad husband, a bad father, a bad guardian, without coming in 
conflict with the rules of asingle law. He may be an extortion- 
ate landlord, a wasteful tenant, a hard dealer, an unreliable 
tradesman, and yet the legal machinery of the country may be 
quite powerless to stimulate or to chastise him. He may be, 
furthermore, a self-seeking politician, an unscrupulous dema- 
gogue, or an indolent aristocrat, and yet satisfy to the utmost 
the claims of the law upon him. Nevertheless it is just in the 


- 1 Comm. BK. I., Introd. 45. 2% Science of Law, p. 30. 
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conduct of these several relationships that the bulk of human 
life consists, and national prosperity and honor depend.’’ And 
all this seems to imply that the attitude of the law toward man 
in society may be summed up in the declaration: ‘* So long as 
you do not infringe my prohibitions be as wicked as you please! ”’ 
But this is only true ina qualified sense. It is true that law 
does not seek to enforce abstract morality; but, on the other 
hand, it frequently coincides with what theologians call 
‘external morality.” For instance, the eighth command- 
ment of the Dtcalogue is a rule of outward conduct; 
and so is the prohibition of theft in the criminal codes of 
enlightened communities. Yet the law does not punish 
stealing because it is an offense against God, but because it 
is an injury to the security and well-being of the State, the 
conservation of the latter being the sole object of positive law. 
Again, positive law often makes actions which are morally right, 
legally wrong. So far as abstract conceptions of right are con- 
cerned, a man is at liberty to build his house of any material or 
in any manner he pleases; but municipal by-laws prevent him 
from building it of wood within the limits of a prescribed fire 
area. ‘* May I not marry any woman I choose?”’ says the dis- 
ciple of Rousseau. ‘* You are not free to marry your ward-in- 
chancery,’’ replies the law of the Little Englander. And so 
ad infinitum. Aristotle! thought that civil society was founded 
that its members might live righteously, for he says, ‘the 
first care of the legislator must be that the citizens should 
be virtuous, otherwise civil society would be merely an alliance 
for self-defense.’’ This conception modern lawyers unhesi- 
tatingly repudiate, preferring to assent to the proposition of 
the Chinese code,’ viz.: ‘*that the chief ends proposed by 
the institution of punishments in the empire have been to guard 
against violence and injury, to repress inordinate desires, and 
to secure the peace and tranquillity of an honest and unoffend- 
ing community.’’ Men cannot be legislated into righteousness ; 
but, as Ashurst, J., said over two hundred years ago: * 
‘*it is in the power of the law to take from  evil-minded 


1 Pol. bk. III., c. 11. 3 22 St. Tr. 234. 
2 Staunton’s Code of China, Ixvii. 
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men the ability of doing mischief, and to restrain them of that 
liberty which they so grossly abuse.’’ Law constrains a man’s 
outward acts as a member of society; it does not presume to 
exercise a moral censorship over him. It estimates his con- 
duct solely in conformity to an external standard. The absurd- 
ity of attempting to implant the seeds of virtue by physical 
sanctions is well exemplified by the story told of a famous head- 
master of one of the great English public schools: ‘* Boys,’’ he 
exclaimed at the conclusion of an admonitory harangue, ‘* Boys, 
if you are not pure in heart, I’ll flog you!”’ 

And so we learn that the domain of the law is not cotermi- 
nous with that of morality, although there are occasional points 
of intersection between them. But when we enter upon the 
study of jurisprudence, we must not only disassociate law from 
morality; we must furthermore apprehend the fallacy of the 
vulgar error that law is not entitled to respect unless it squares 
in extent and harmonizes in spirit with natural justice. The 
demand of our friend, the ‘ Man in the Street,’ that ‘* Law sball 
be Justice,’’ never fails to excite the risibilities of the law- 
maker. He is prompted to answer: ‘* Discover to me your 
eternal principles of justice and I shall crystallize them into 
statutes. I do not find them categorically stated in the 
scriptures of revelation; and the Greek poets tell me that 
Astraea left the earth with the passing of the Golden Age. 
Failing then to find a code of natural justice sufficient to meet 
every exigency of civil life, I must create artificial canons of 
right which will not be perfect because they are of human 
origin, but which will be the best possible rules of outward con- 
duct to be observed by men as members of Society.’’ We 
would, therefore, bid our thoughtless critic of the law not only 
to go to the Greek and Roman philosophers but to the classic 
poets as well if he would understand the distinction between 
natural and positive justice. In Sophocles we find Antigone 
appealing from the edict of King Kreon to the 

aypanta 
No'ptpa, 
‘‘the unwritten and steadfast laws of the gods; ’’ and Horace 
says: — 
VOL. XXXVI. 35 
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Vir bonus est quis? 
Qui consulta patrum, qui leges juraque 
Servat? 
‘* Who is a good man? He who observes the decrees of the 
fathers, and human laws as well as the laws of nature.”’ 

While dealing with the question of the relation of positive 
law to morality and natural justice, I desire to pay a 
tribute to the great service done by modern English philo- 
sophical jurists in differentiating legal and ethical science. 
In no other school has this been done so thoroughly and 
so well. Referring more particularly to the Germans, and 
remembering the great precision of thought which generally dis- 
tinguishes them, one marvels at the failure of their philosophers 
who touch upon the subject to distinguish the provinces of Law 
and Ethic.! In commenting on this fact Professor Sheldon 
Amos says:? ‘* The result of this philosophical tendency in 
Germany has been to merge the scientific treatment of law in 
the larger region of general ethical inquiry; and consequently, 
instead of the science of law making an even and independent 
progress of its own, it has undulated with every wave of 
ethical speculation, and has consequently suffered the retarda- 
tion incident to the growth of the most involved because the 
most composite branch of intellectual research.’’ Indeed it 
would seem to be as hard for a speculative jurist to avoid diva- 
gation in German as Heine found it hard to be witty in that 
tongue. Leroy-Bealieu’s felicitous phrase ‘ cloudy juriscon- 
sults’ is the best characterization of these writers.® 

Now we would have the support of so distinguished an author- 
ity as Sir William Markby ‘if we should claim the honor of found- 
ing the science of law for John Austin, an Englishman, whose 
fine work, entitled the Province of Jurisprudence Determined, 
forever removed the reproach erstwhile so frequently flung at 
the English people by continental writers, namely, that while 
they were the most law-abiding people in the world they were 
as ignorant of, and as indifferent to, the philosophy of law as 

1 With the possible exception of ’ The Modern State, ch. ii., p. 25. 
Kant. Cf. his Tugendlehre, Werke, 4 Elem. of Law, 2d ed., sec. 12, 
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2 Sc. of Law, p. 2. 


XUM 


THE NATURE AND PROVINCE OF POSITIVE LAW. 547 


the Hottentots. Thanks mainly to Austin we have the pleasur- 
able assurance that to-day no man of any race may consider 
himself to have a proficient knowledge of jurisprudence unless 
he is familiar with the contributions of Englishmen to the liter- 
ature of the science. 

I have spoken of positive law as being imposed by the ‘ sov- 
ereign power’ in a State. In the interests, then, of clear 
understanding it behooves me to explain (lst) what I mean by 
the ‘ State,’ and (2ndly) what is the ‘ sovereign power’ ina 
State. 

When le Grand Monarque, in the middle of the seventeenth 
century, delivered himself of his famous mot; L’ état, c'est moi! 
he was only wrong in that he failed to discriminate between the 
political unit, the State, and the political entity which was then 
its ruler in France, namely a despotic king. In short, he con- 
founded abatract, or absolute, sovereignty and delegated sover- 
eigaty.!. And this lack of political insight was characteristic 
not only of French kings but also of the French people down to 
a comparatively recent period in history. In 1852 when the 
people were asked if they would be governed by Louis Napoleon, 
or by an Assembly, they answered: ‘* We will be governed by 
the one man we can imagine, not by the many people we cannot 
imagine!’’?? Thanks to the Puritan political philosophers 
the English were earlier and better taught the difference between 
positive and representative sovereignty; although we have to 
confess that so late as the time of Blackstone we find apologists 
for the divine right of kings among English jurists. However, 
by that time so diluted with mere sentiment had the argument 
for the theory become that its toxic properties required no anti- 
dotes to be administered by the doctors of the law. But this is 
mere digression. 

Carl von Savigny, the celebrated German jurist, very truly 
says that a people is a natural unit as contrasted with a 
State which is an artificial unit® ; but when he proceeds 
to declare that the natural unit never exists in history 
without its bodily form the State, he forgets the distinction 


1 See infra. 5 Savigny, System, i., p. 22. 
2 See Bagehot’s Eng. Con., p. 34. 
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drawn in this behalf by Aristotle,| who spoke of the Arca- 
dians as remaining an ¢60c until they founded a city 
and so became a 7o'dcc —a community in the law. So far 
from a given people and the State being co-extensive we know 
that some European States — Austria and Russia, for instance, 
embrace several peoples, the former including Germanic, Slavic 
and Magyar races, and the latter Slavic, Finnish and Tartar 
peoples. Again the Jews are a nation at large. ‘* Nothing,’’ 
says Leroy-Beaulieu, ? **can be more false than this conception. 
The whole of history contradicts it, and the present even 
more than the past. We must not confuse the free regions of 
the surrounding social medium, the society with its sponta- 
neous movement, ever creating new combinations with an 
inexhaustible fertility ; we must not, I say, confuse this with 
that apparatus of force and coercion which is called the State.’’ 

And yet it is not easy to define the actual, concrete State as 
distinguished from a nation or a people. Possibly I would 
satisfy the critical instinct of the political scientist if I were to 
declare that the State is simply the embodiment of govern- 
mental powers; but I will not make myself clearto the average 
lay mind unless I formulate the criteria, or rather the phe- 
nomena, of the State. 

In the first place, then, it will be seen that the State manifests 
itself as the organization of « people for the establishment of gov- 
ernment,— if the organization were not for this great political 
end then it would have no more status in international law than 
a combination of men for commercial purposes, such as a joint- 
stock company, or for religious purposes, such as an established 
church. Secondly, it will be seen that a State always exists 
within definite geographical boundaries. Thirdly, it is to be 
noted that it must possess an organ of government capable of 
making and enforcing law within the community, for, as Austin ® 
puts it, ‘in order that a given society may form a society 
political, the generality or bulk of its members must habitually 
obey a superior determinate as wellascommon.’’ And fourthly 


1 Pol. ii. 2, 3. 3 Prov. Juris. Det. I., Lect. VI., 
2 The Modern State, Chap. IV.,p. p. 224. 
50. 
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and last, it will be observed that the ‘‘ simple ’’ State — by this 
the publicists mean an independent State — must not only be 
supreme within its own borders but must also not be subject to 
any extra-territorial control. Let me add, by the way, that in 
this last category there inheres a very adequate test of the essen- 
tial difference between a People and a State, above alluded to. 
The people resident within certain geographical boundaries of the 
civilized world are not free to do as they will because they are 
subject to the governmental control of the State, while on the 
other hand the State is absolutely free and omnipotent, in a 
mundane sense, within the limits of its jurisdiction. 

Having thus explained to you the nature of a State, you may 
very reasonably expect me to give you some idea of its origin 
in the records of sociology. In answer to such an assumed ex- 
pectation on your part let me merely remind you that theories 
concerning the beginnings of society, theories contractual, the- 
ories intuitional, and theories evolutional have been exploited 
ever since the days of Plato, who declared! what all modern 
sociological research attests, namely, that political government 
originated in parental authority, the family being the primordial 
social unit; and to offer, as an apology for my abstention from 
troubling you with any hypothesis of my own, the observation 
that as history demonstrates that no society ever existed with- 
out the rudiments, if no more, of laws and of government, the 
lawyer, whose business is with the latter, may profitably leave 
all speculation as to the origin of the former to the lively genius 
of the philosopher. 

Iam sure the practical lawyer, who is above all things opposed 
to decking out the plain facts of legal science with bizarre cos- 
tumes from the wardrobe of pure theoretics, will approve my 
resolve not to leave this part of my subject without recording my 
opinion of the futility, to say the least, of the attempts of such 
thinkers as Herbert Spencer in England, Von Stein and Schiffle 
in Germany, and Proudhon in France, to treat society as an actual, 
living organism. According to the ingenious Schiifile ? there is a 
very close analogy, both physiologically and psychologically, be- 


1 Laws, IV. 209. 2 See his “Bau und Leben des 
Socialen Kérpers’’ passim. 
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tween society and the human individual. Other Getman writers 
have made the comparison even more intimate, and have likened 
the function of the State in relation to society to that of the brain 
in the human being. To appreciate the absurdity of the more 
general parallel, namely, that between the human being and the 
State, is to remember that, granting the latter could be treated 
asa true organism — a biological hypothesis which I stoutly 
deny — Man is more than an organism. He, if Sir William 
Hamilton is right, is an Intelligence served by organs. Aud as 
to the State constituting the brain of society one has to say 
that so far from the State doing any thinking for society, it is 
the concrete government (gubernaculum, a rudder, the ruling 
power ) that, by delegation, does the thinking for the State. 

Concerning this ingenious hypothesis, Professor Maitland, of 
Oxford, says:1** A sociology, emulous of the physical sciences, 
discourses of organs and organisms and social tissue [unable] to 
sever by sharp lines the natural history of the State-group [of 
existences] from the natural history of other groups.’’ 

So much for the nature of the State. Our examination of the 
‘ sovereigu power’ in the State, will happily be much shorter. 

Political scientists never weary of disputing where the concrete 
‘ sovereign power’ resides in a complex modern State such as 
Great Britain; but we venture to think that they would accept 
as satisfactory the following definition of abstract sovereignty : 
The ultimate coercive power in a State. Merlin,? a good 
many years ago, said: ‘*la Souveraineté est la source de toutes 
des lois.”’ Now, the ‘* source of all laws ’”’ is the Will of the 
People; or, as Hume puts it:* ‘* Force is always on the side of 
the governed; the governors have nothing to support them but 
opinion.”’ 

In the people, then, is reposed the ‘‘ ultimate coercive power ’”’ 
of the State. ‘* After long wanderings through many fields 
of speculation, as well as many a hard-fought fight, all civilized 
nations have come back to the point from which the Romans 
started twenty centuries ago. All hold, as did the Romans, that 

1 Introd. to Gierke’s ‘‘ Pol. Theo- 8 Essays, i. (1875 ed.), pp. 109, 


ries of Middle Age,” xi. 110. 
2 Rep. tome 81, p. 369. 
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sovereign power comes in the last resort from the people, and 
that whoever exercises it in a State, exercises it by delegation 
from the people.’’ ! 


Now this delegated sovereignty may be acquired by express 
grant, or by arrogation in which the people tacitly acquiesce; but 
by whatever mode it is obtained, this much is certain, namely, 
that delegated sovereignty is the basic principle of government 
in all modern States. 


CHARLES Morse. 
Ottawa, CANADA. 


! Bryce’s Studies in History and Jurisprudence, ii., p. 110. 
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ABSURDITIES OF THE LAW OF SLANDER AND LIBEL. 


The common law with reference to slander and libel is old 
and out of date. It is moss-covered with age, and is not 
in accord with the progress and civilization of the twentieth 
century. It is the handiwork of ancient judges who believed in 
witches, and comes to us corrupted and infected with the foolish 
conceits, absurd paradoxes, superstition, and artificial reasoning 
of a semi-barbarous age. It bears a close relationship to the law 
of witchcraft. 

The superstition and ignorance that begot the one, gave birth 
to many of the arbitrary rules that prevail in the other. The 
ancient judges who invented the fictions, arbitrary presump- 
tions and artificial reasoning which form the basis and ground- 
work of the common law of slander and libel, were firm believers 
in magic and sorcery of witchcraft, and often manifested the 
sincerity of their beliefs by condemning to death harmless, 
inoffensive old women for being witches. Happily the arbitrary 
presumptions and artificial reasoning of our superstitious ances- 
tors are no longer applied for the destruction of old women as 
witches; yet it is most true that the same kind of reasoning, 
the same arbitrary presumptions by which such cruelty was accom- 
plished and made possible are at this day applied, received and 
welcomed in the law of slander and libel with the same con- 
stancy,.loyalty, and unshaken devotion, as they were in the 
days when witchcraft was in the plenitude of its power. 

Here grave judges and lawyers repeat the verbal subtilties, 
refined distinctions, and artificial reasoning of the sixteenth cen- 
tury, with the same fervency and show of truth as did the judges 
of the old court of Star Chamber three hundred years ago; here 
rules and doctrines having their origin and commencement in 
conditions of medievalism, are asserted and enforced as they 
were in the time of the bigotry and superstition from which they 
sprung; here gross falsehoods, under the name of fictions and 
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presumptions, still masquerade as sober truths, here we have the 
same crochets, conceits, shams, and legalized falsehoods which 
prevailed in the law three hundred years ago. 

The ancient old court of Star Chamber had unlimited juriedio- 
tion in actions for slander and libel, and many of the funda- 
mental rules and doctrines which now govern in those actions 
can be traced directly to the practice and procedure of that 
cruel old court. Indeed it may be truly said that the great body 


.of the common law on this subject is a creature of the old court 


of Star Chamber. 

During the turbulent times of Queen Elizabeth, in the for- 
mative periods of the law of slander and libel, persons of quality 
frequently resorted to actions for defamation of character. 

No other persons in that day and time were considered as hav- 


_ing much character. To disparage the ‘‘ grandees’’ or great 


men of the realm by evil speaking was considered a most heinous 
offense, and was called scandalum magnatum. 

To say of a duke *‘ he had no conscience,’’ or was ‘‘ unworthy,’’ 
was a great slander indeed. On the one side it was ‘‘ noble 
lord,’’ the other ‘* obedient vassal.’’ 

Blackstone throughout his Commentaries impresses the idea of 
the baseness of every one except noblemen. He tells of the 
‘* dues of birth,’’ rights of the vulgar, and ‘* prerogatives of the 
great.”’ 

At the time of which we speak, it was considered a wise 
political policy as a result of the ‘‘ dues of birth,’’ to give 
persons of quality an easy means of redress for any disparage- 
ment of their dignity by defamatory language; for otherwise it 
was said they would seek redress by the edge of the sword. 

And so when a haughty imperious nobleman or a fierce baron 
in want of money, brought suit for defamation of character, the 
law, influenced by such considerations, supplied him with many 
fulcrums in the way of fictitious and arbitrary presumptions by 
which to make the raise easily without evidence. It was 
presumed he had a good character, and proof of a bad character 
was no defense. Certain language was presumed to be destruc- 
tive of a good character. Malice, injury and damages were all 
presumed without proof. Truth as a justification was considered 
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odious. And finally it was assumed that a lost and ruined 
character was restored and made good again by a judgment of 
damages. 

Not one of these ancient presumptions, we repeat, but what 
had its origin either in the favoritism of the common law for 
persons of ‘* gentle blood ”’ or is based on the artificial reasoning 
of the sixteenth century. They are all the products of a by- 
gone age. And strange to say, all of them still obtain in the law 
of slander and libel to-day as they did three hundred years ago. 
The ‘‘ dues of birth’ and the ‘‘ prerogatives of the great’’ are 
things of the past. The artificial reasoning of the sixteenth 
century is now ridiculed in our every-day affairs as the height 
of nonsense. Yet inthe law of slander and libel, we retain the 
rules which were the outgrowth of such considerations. In the 
time of Queen Elizabeth, the exigencies of society may have 
warranted the presumption that every plaintiff who brought 
suit for slander or libel has a good character, and such presump- 
tion at that time may have accorded with the truth, and doubt- 
less subserved a wise political policy. But this is not true now. 
Conditions have changed. Those who resort to such suits now- 
adays are not persons of distinction or high standing, but are 
generally adventurers, having more cupidity than good char- 
acter, and who, vulgularly speaking, are down in the heel and 
wish to make araise without labor. The ancient presumption 
that every plaintiff bringing suit for slander or libel has a good 
character is far from the truth under present conditions. Now- 
adays seldom do persons of high standing resort to these actions 
to vindicate a good name. Besides, character is a relative term. 
It admits of gradations. Some have characters which have 
extended their reputations far and wide, others have fair, ordi- 
nary or indifferent character, while others, like Pope’s most 
women, have no characters atall. And soa positive presumption 
cannot truly or logically be predicted of a subject of such differ- 
entials. In primitive times good reasons may have existed for 
the law that proof of a bad character was no defense to the action 
of slander or libel, but such rule applied to present conditions 
involves the law in contradictions. For according to all author- 
ities injury to character or reputation is the gist of the action; 
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and upon every principle of reasoning it would seem that proof 
of bad character would negative every fact upon which the claim 
of damages is based. For how can one be deprived of that 
which he does not possess? But it is the law that proof that the 
plaintiff’s character is bad, rotten and without a single redeeme- 
ble trait is no defense to either the action of slander or libel. — 
Such proof only goes to mitigate the damages. And this not be- 
cause it is right or just, or because it comports with reason and 
common-sense, but because it was the opinion of some ‘* noble 
lord ’’ centuries ago. 

And notice the strain of reasoning by which this ancient doc- 
trine so incompatible to modern sense of right and justice, is 
made to apply to present conditions. ‘ But it surely does not 
lessen the injury,’’ said Chief Justice John Bannister Gibson, 
speaking on the subject in the case of Long v. Brougher,' ‘‘ that 
the plaintiff’s character, bleeding from a thousand wounds, has 
received only the finishing blow from the defendant.’’ ‘I am 
unable,’’ continues this learned judge, ‘* to see the justice of 
estimating character by fragments, the residue of a man’s 
soundness whether of body or character is the more valuable to 
him because it is all he has to depend upon.’’ If it were per- 
missible for an humble lawyer to venture an opinion as to the 
strength of this reasoning he would doubtless content him- 
self by asking a few questions. If there is no justice 
in estimating character by fragments, how are we to value 
this ‘* residue of soundness of a bleeding character,’’ spoken 
of by the learned judge. A residue implies a part or a 
fragment, and if a ‘‘ residue ’’ of anything is valued we neces- 
sarily value a part or a fragment of the whole. Again, upon 
what principle of logic is the conclusion reached that a small 
fragment of a mangled, lacerated character, ‘‘ bleeding from a 
thousand wounds’”’ by the stabs of defamation, is of greater value 
than a character perfect and unhurt? Can a ‘‘ residue of sound- 
ness’’ be of greater value than the soundness of the whole, or a 
fragment of greater strength than all of the parts? And above all 
how can one conceive of a ‘* residue of soundness ’’ of such a thing 
as ‘* a character bleeding from a thousand wounds?’’ But such 
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is the artificial reasoning upon which the law of slander and libel 
is based. And note that the learned judge cites cases from old 
Croke’s reports in support of this manner of reasoning. It is 
simply the artificial reasoning of the sixteenth century imported 
into the law of to-day. But perhaps the most objectionable, at 
least the most untruthful, of these ancient presumptions is the 
one asserting that a good character is ruined and destroyed by 
language whicb imputes the commission of an indictable offense. 
This presumption had its origin in the practice of the old court of 
Star Chamber. In the time of that cruel old court, when the 
restraints of law were lax and cruelty and superstition abounded 
everywhere, the bare accusation of a crime was alone sufficient 
to place the accused in legal jeopardy. 

Mere suspicion or a bare rumor was sufficient upon which to 
base an information or indictment, and so there was some little 
reason at that time for saying that language which imputed 
an indictable offense was actionable per se, or slanderous, not 
indeed for the reason that it was injurious to a good character 
but for the better reason that it exposed to the pains and 
penalties of an indictment. Jeopardy of indictment was the 
real and only test of the slanderous quality of spoken language 
at common law. . 

‘* The party’s jeopardy,’’ says the learned Starkie, *‘ in a legal 
point of view is regarded by the law as the principal ground of 
action.’’ And this arbitrary test was strictly applied by the 
courts. For at common law it mattered not how harmless and 
incapable of injury to character or reputation the language may 
have been, if it imputed an indictable offense, it was consid- 
ered slanderous and actionable per se. And on the other hand it 
was immaterial to what extent the language uttered tended to 
blacken character or injure reputation, it was not considered 
slanderous unless it imputed an indictable offense. In the case 
of Sir Lionel Walden v. Mitchell, 1! it was held to be slander- 
ous to say that the plaintiff went to mass, not because it was 
injurious to character but because the Catholics were under 
ban and the ignorance and bigotry of the age made it an indicta- 
ble offense to say mass or goto mass. In Rogers v. Grovat, ? the 
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language imputed that the plaintiff was a witch, this was 
held a great slander, not indeed because it was injurious to the 
plaintiff’s good name, but because the great and the small alike 
believed in the power and sorcery of witches; and the learned 
judge said if one bewitch another so that he die it is a felony, 
and to call one a witch is a great slander because it imputes an 
indictable offense. But language imputing the want of chastity 
of the most virtuous woman in the foulest and most provoking 
terms was not slanderous, because no disgrace or penalty was 
attached to such conduct at common law. At a time when 
the common law approached its highest development the great- 
est honor to be attained by woman was to become the mistress 
of some licentious king. Indeed it was considered a stroke of 
good fortune if she had the privilege of unmasking her beauty 
to most any wild lark of ‘‘ gentle blood.’’ The results of this 
ancient rule viewed from a modern standpoint seem to be abhor- 
rent to all sense of right and justice. 

To say of one that he went to mass is highly commendable. 
To say that one could bewitch another is certainly ridiculous. 
But to charge a pure and virtuous woman with unchastity enters 
the ears like daggers, and if a good character could be destroyed 
by false aspersions, this of all others would surely do it, but 
by the application of this ancient test such an aspersion was not 
considered slanderous. And the rules by which these unjust 
results were reached is the test to-day of the actionable quality 
of language in every State in the Union where the common law 
prevails. The test to-day as to whether the language uttered is 
slanderous or actionable per se, is not whether it has in fact 
injured the plaintiff’s reputation or good name, but whether it 
imputes an indictable offense, and, if it does, it is conclusively 
presumed to be slanderous. . 

Under the operation of this old Star Chamber rule and these 
ancient presumptions any knave or miserable adventurer with- 
out honor, reputation or character, who brings suit for slander or 
libel, can easily obtain‘a large judgment for damages when he has 
not sustained any injury; sucha fellow need not prove that he 
has a good reputation, for the law presumes that his character 
is without a blemish and that his reputation is most excellent; he 
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need not prove that he has shed any tears or lost any sleep. 
It is not necessary for him to prove that he has been deprived 
of the confidence of his friends or the good-will of his neighbors, 
the law presumes these facts without proof; he is not even 
required to prove that he has lost his good name or that his rep- 
utation has been injured or that his character has received a 
single bruise from the strokes of calumny, all that he has to do 
to recover a large judgment is to show that the language uttered 
imputed an indictable offense, and the law presumes that he has 
lost his reputation and that his ‘‘ character bleeding ’’ from a 
thousand ‘‘ wounds’’ has been ruined by the stabs of defama- 
tion. And finally it is assumed that this ‘* bleeding character ”’ 
is restored healed and made good again by the salvo and rejuve- 
nating power of damages. And the same is true in regard to 
libel with this difference, in an action for libel the plaintiff is not 
required to prove that the language imputes an indictable offense, 
if he prove that the defendant has published a squib throwing a 
bit of contumely, he makes out his case and starts all of these 
terrible presumptions galloping to his assistance. Since all the 
authorities are now uniform to the effect that injury to character 
or reputation is the gist of the action for slander or libel and no 
amount of rumor will expose to jeopardy, how can we consist- 
ently or logically retain the means formerly used to establish 
jeopardy of indictment as a formula of proof to establish injury 
to character? 

But above all, this ancient presumption that a good character 
is destroyed by the bare accusation of any kind of an offense, as 
applied to present conditions is not true. A good character is 
seldom if ever injured by a false accusation of any kind. It 
goes without saying that a good character is above the detrac- 
tions of slander. This is the teaching of universal experience. 
One can scarcely fix upon a single individual in any community 
whose character has been ruined by the groundless detractions 
of anenemy. What a pity it would be if this ancient presump- 
tion were indeed really true. If it were really true, as the 
learned Starkie says, in vindicating this ancient presumption, 
that a ‘** good character and reputation are peculiarly susceptible 
of injury by slanderous accusations and that the report of a 
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single act of delinquency is fatal to the most exalted reputation,”’ 
what a hecatomb of ‘ bleeding characters’’ there must be in 
every community, for there is scarcely a wide-awake individual 
in any community but whose character has been assailed at some 
time or other by calumnious imputations. Slanderous asper- 
sions may hurt the feelings, may distress the heart and wound 
the sensibility to the greatest extent, and character and reputa- 
tion remain unhurt. It will not do to confound delicacy of 
feeling with character, or sensibility with reputation. The idea 
- that the bare imputation of an indictable offense or any ground- . 
less malevolent aspersions are ruinous to a good character is not 
only opposed to experience and observation but it is based on a 
false conception of what character really consists. 

Character does not consist of the idle panegyrics spread about 
to one’s credit by eulogistic friends, or the unjust detractions set 
afloat to one’s discredit by censorious enemies. It is not based 
on the gossip of every mountebank tell-tale and tattler in the 
neighborhood. But it is based on facts. It is indeed the voice 
and expression of facts as manifested in the every-day life of 
the individual. A good character is the inevitable product of a 
good life. Reputation is a consequence, not a cause. Every 
one is the architect and builder of his own character. A good 
man invariably has a good character and a bad man a bad char- 
acter. The community never sizes up a man, so to speak, by 
the good or evil report of Tom, Dick or Harry, but he is esti- 
mated by what he really is, and what he does and has done, and 
always according to his real worth. Reputation is the every- 
day life of an individual crystallized in a consensus of opinion, 
and this like a mirror always reflects character true to life. A 
man’s station in society, his virtues, his vices, his peculiarities, 
his moral and mental characteristics, in a word, his character, is 
as truly indicated by this consensus of opinion as the needle to 
the pole. It is true that a good character is not thin, shoddy, 
woven up by the plaudits of to-day and scattered to pieces by 
the condemnations of. to-morrow, but is of more enduring stuff, 
made up of acts of good conduct, deeds of virtue woven and 
knit together as the strong warp and woof in the affairs of every- 


day life, and does not fall to pieces at the breath of every slan- 
derous tattler. 


ase 
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A reference to a few of the leading cases in the law on this sub- 
ject will illustrate in a striking and impressive manner the falsity 
and absurdity of these ancient presumptions, as applied to pres- 
ent conditions. More than one hundred years ago a man in 
England of poetical predilections by the name of Mousely, con- 
cluded to write his neighbor up, not in plain prose but in poetry, 
and with true poetical genius, he wrote the following: — 


*‘ Old Villers, so strong of brimstone you smell, 
As if not long since you had got out of hell. 
But this damnable smell I can no longer bear 
Therefore I desire you would come no more here. 
You old stinking, old nasty, old itchy old toad! ’’ 

‘¢ Old Villers’’ brought suit against this poet for libel. And 
in his declaration it was related how an excellent character, fair 
fame, great credit and a good name, were all overthrown and 
undone by the rhyme of this doggerel. 

The court by the application of these ancient presumptions 
came to the same conclusion and made the defendant smart in 
damages. And what is to be regretted, indeed lamented, is that 
this case, with its stupid doggerel, its unwarranted assumptions, 
and vain reasoning is a leading case to-day, at this moment, in 
the law of libel. The case of Villers v. Mousely,! is the head 
and source of very much of the law of libel. Learned judges 
and lawyers cite it as of commanding authority. We drink deep 
at its fountain, adopt its false assumptions, follow blindly its 
ancient teachings, never once opening our eyes to the ludicrous- 
ness of its facts or the emptiness of its reasoning. 

Looking at this doggerel with an eye of reason, divested of 
the foolish conceits of the age in which it was written, how can 
we figure to ourselves that such trivial stupid stuff could injure 
a good character. Following this case and based on the same 
kind of reasoning, it has been held to publish of another that 
he was a swine is libelous,’ and, by.consequence, destructive of 
a good character; or to publish that one is a jackass.’ 

But testing these cases by the touchstone of truth, suppose 
some reckless newspaper in violation of all sense of propriety, 

1 2 Wils. 403. % Moley v. Borager, 77 Wis. 43. 
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should publish of one of our lawyers of high standing and 
excellent character that he was a swine or jackass; now while 
this doubtless would hurt the feelings of the lawyer if he were 
an over-sensitive man, or probably excite his anger if he were 
a very passionate one, yet he would not suffer the least pecuniary 
injury from such an idle publication. He would still enjoy the 
confidence of his friends and the esteem of his neighbors. His 
eloquence would still entrance the jury and his logic convince 
the judges. Nota ripple would be made in the running stream 
of his prosperity. Yet if he should sue for libel, by the aid of 
these ancient presumptions he could easily recover heavy dam- 
ages. Rules leading to such results are surely fundamentally 
wrong. 

But again, in the law of slander and libel, truth, as a defense, is 
said to be odious. The learned editors of the American Leading 
Cases,! cite a large number of authorities to the effect that the 
defense of truth in action of slander and libel, is considered 
odious. And this ancient idea has given birth to many absurd 
rules and doctrines in regard to this subject, which are applied 
every day by the courts at the present time. 

In the sciences truth is worshiped and is the great desidera- , 
tum of all honest investigation. In the arts it is the ideal of 
the beautiful. In religion, it is the handmaid of right and 
morality, but in law, the law of slander and libel, it is considered 
odious. Reference to one or two leading cases will illustrate to 
good effect the absurdity of the rules growing out of this ancient 
idea. And it so happens in these cases that the ludicrousness 
of the facts affords zest and complement to the unsoundness of 
the reasoning. 

According to the case of Sharp v. Stepheson,? in the year 
1851, in the State of North Carolina, Miss Marinda Sharp, for 
that was the plaintiff’s name, took a stroll into the bushes with 
one Eli Lawrence in search of a turkey’s nest. After searching 
for the turkey’s nest to their satisfaction, it seems that Eli and 
Marinda emerged from the bushes, both in a stooping position, 
into a lane about one hundred yards from the house. At this 
point of time the defendant Stepheson came jogging along and 
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saw them, and being ignorant of the fact that they were out in 
the bushes on a harmless expedition ‘of looking for a bird’s nest, 
and ‘* Marinda’s face at the time being red enough to light a 
torch by,’’ as the case informs us, his suspicions were aroused 
and he made statements to his neighbor to the effect that Eli 
_and Marinda must have engaged in a lascivious embrace in the 
bushes near the lane about one hundred yards from the house. 
Marinda brought an action for slander charging that her character 
and good name for chastity had been ruined by these slanderous 
aspersions of Stepheson. 

On the trial of the case the defendant offered to prove that 
Marinda was not above reproach, but that she had frequently 
had carnal intercourse with Eli at other places than in the bushes 
near the lane. But the court rejected this evidence, and a ver- 
dict was rendered against the defendant for five hundred dollars 
damages. The defendant appealed the case to the Supreme 
Court of North Carolina. And the question in that court was 
whether this evidence should have been admitted. To determine 
this simple question the Supreme Court of North Carolina went 
back three hundred years to the days of the old court of Star 
_ Chamber for light and information. The court cited cases from 
old Croke’s reports to the effect that truth was odious when 
pleaded as a justification in actions for slander. And the very 
charge must be proven. The court adopted the artificial reason- 
ing of the cases from old Croke, and argued in this way: 
‘* When the earmarks are given they must be proven.’’ ‘* The 
earmarks of the case at bar,’’ said the court, ‘are that Ma- 
rinda had intercourse with Eli in the bushes about one hundred 
yards from the house, and these facts must be established to 
make out the justification, and proof that Eli and Marinda had 
engaged in illicit intercourse at any other place was no defense 
whatever.’’ And so, according to this manner of reasoning Ma- 
rinda obtained five hundred dollars for damuges to her reputa- 
tion for chastity when she had no chastity to injure. This arti- 
ficial reasoning of a superstitious age imported into the law of 
to-day surely leads to conclusions at variance with all of our 
ideas of right and justice. Besides, it involves the’ law in 
contradiction. The sting of the supposed defamation is injury 
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to the reputation for chastity. A criminal abandon in the 
drawing-room as completely destroys all claim to a reputa- 
tion for chastity as a lascifious embrace in the bushes. One 
who is impure and unchaste at any place has no just right 
to recover damages for any impeachment of her virtue. And 
such a one should not be permitted to succeed in the courts by 
a counterfeit presentment of that which she does not possess. 

The leading case of Swan v. Rory! should be considered in 
this connection. In that case the defendant made the statement 
that the plaintiff had stolen his hogs in the plural number. The 
plaintiff brought suit for slander, claiming that his reputation 
for honesty had been ruined. The defendant in his plea offered 
to prove that the plaintiff had stolen one hog, and thereby had 
no reputation for honesty. But the Supreme Court of Indiana, 
as the Supreme Court of North Carolina did, went back to the 
time of Queen Elizabeth for authority, and found a precedent 
in old Croke’s reports, which held according to the artificial 
reasoning of that day and time, that where the charge was steal- 
ing in the plural number, the defendant could not justify in the 
singular number. The court by adopting this artificial reason- 
ing, actually made the defendant pay a hog thief five hundred 
and fifty dollars damages, for a supposed injury to character for 
honesty because the thief had stolen only one hog and not two. 
Pushing this reasoning to its logical results, it would seem the 
plaintiff in getting five hundred dollars for injury to his reputa- 
tion because of stealing one hog, should receive a thousand dol- 
lars had he stolen two. - 

These cases are not cited as matters of curiosity for the con- 
sideration of the antiquary. They are not referred to as being 
the dead oracles of the law. But are presented as the living 
oracles of the law. They assert the law as the same is now 
practiced in every State in the Union where the common law 
prevails. They are cited this day by the courts as the very 
embodiment of wisdom. Yet they are based on the arbitrary 
presumptions and the artificial reasoning of the sixteenth cen- 
tury. Such presumptions and such reasoning have no place in 
an enlightened jurisprudence. They are the products of igno- 
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rance and superstition. A superstitious, ignorant people are dis- 
inclined to weigh evidence, or investigate to ascertain the truth, 
hence they substitute artificial presamptions for proof, and arti- 
ficial reasoning for the rational investigation of truth. The 
ancient barbaric institutions of wager of battle, the Norman 
combat, the Saxon ordeal, the law of compurgation and witch- 
craft, afford abundant evidence of the truth of this observation. 
Not one of these ancient institutions of cruelty and superstition 
but what was based on the same kind of presumptions and 
reasoning, that afford the groundwork of the law of slander 
and libel to-day. The law of slander and libel is indeed three 
hundred years behind the age. 

The evil effect of these arbitrary presumptions and this arti- 
ficial reasoning could be greatly neutralized by a single legisla- 
tive enactment providing that no greater sum than nominal 
damages should be recovered in slander or libel unless the 
plaintiff proved on the trial the extent of the injury and the 
manner of damages. Such an enactment would prevent the 
plaintiff from recovering damages by reason of a supposed 


injury and thereby curtail a vast amount of speculative litiga- 
tion. Wounded feelings by reason of slanderous aspersions 
should be subject to criminal animadversion, and not questions 


for consideration in a civil action for injury to reputation or 
character. 


JAMES C. CourTNEY. 
METROPOLIS, ILL. 
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Two years ago the former president of this association, 
Judge Finch, in his remarks at the annual banquet, referred to 
the new German Civil Code, which had gone into effect a few 
weeks previously, and set those of his hearers who could read 
the German language the task of studying and examining that 
new code and of reporting thereon. The performance of that 
task would, indeed, be a desirable, though difficult, work. To 
report intelligently to this association upon the contents of the 
code would require a preliminary general view of the law of 
Germany. I do not undertake the task. In this paper-I desire 
merely, as an American lawyer, to refer to certain features of 
German law which may be of peculiar interest to the American 
lawyer. 

A German jurist, in viewing our legal system, is probably 
most impressed by the immense and constantly growing volume 
of unwritten law, the lack of codes of substantive law, the 
prevalence of the doctrine of stare decisis, our law-making 
judiciary and the power of our courts in proper cases to 
adjudicate a statute to be unconstitutional and void. 

On the other hand, the American student of German law will 
be surprised to find that the entire private and remedial law of 
the Empire has been codified upon a scientific and popular basis; 
that the doctrine of stare decisis does not prevail; that the rules 
of pleading and evidence, as we understand them, if not entirely 
lacking, are few and simple; that civil causes are not tried by a 
jury ; that jury trials are had only in criminal actions; that the 
verdict of a jury needs notto be unanimous; and that, neverthe- 
less, the administration of justice in Germany is, upon the whole, 
eminently speedy and successful. 


1 A paper read before the last con- Association by Rudolf Dulon, Esq., of 
vention of the New York State Bar New York City. 
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To the German jurist our doctrine of stare decisis, as a sub- 
stitute for or adjunct to statutes, codes and customary law, 
seems as peculiar as does to us its substantial absence in German 
law. 

The German Civil Code is entitled ** Buergerliches Gesetzbuch 
fiir das Deutsche Reich,’’ or, literally translated, ‘+ Citizens’ 
Book of Law forthe German Empire.’’ The term ‘ Citizens’ 
Law,”’ or ** Buergerliches Recht,’’ is defined as representing 
collectively all those provisions of law which regulate the legal 
status of a person, as a private person, and his relations to 
other persons, as private persons. 

In order to enable the Imperial Parliament, the ‘* Reichstag,”’ 
to enact a code of the entire body of private law an amendment 
of the Constitution was required, which became operative in 
1873. In 1874 a committee of five eminent German jurists was 
appointed to report upon the plan and method of preparing a 
draft of a Civil Code. Upon the report of this committee, a 
committee of eleven members was appointed in the same year, 
1874, to prepare a draft of the code. The greatest scien- 
tists and practitioners were selected for membership, which 
included judges, members of the bar, high administra- 
tive officers and professors of law, among the latter the great 
author, Windscheid. This committee began its work in the 
latter part of 1874 and drafts of the several parts of the code 
by the several members of the committee were completed in 
1881, when the entire committee continued the work. In 1887 
a first draft of a complete code was submitted to the Imperial 
Chancellor. This draft was published and the public invited to 
contribute criticisms and suggestions. These criticisms and 
suggestions were subsequently published by the government in 
six printed volumes. In 1890 a committee of twenty-two mem- 
bers was appointed, including persons who were not jurists. 
Work was begun by the last-mentioned committee in 1891 and 
finished in 1895, when a second draft of the code was submitted 
to the Council of the Empire (Bundesrath). The Council pre- 
pared a third draft upon the basis of the first two draftsand laid 
this third draft, together with a memorial respecting the same, 
before the Imperial Parliament in January, 1896. On this occa- 
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sion, the Chancellor, Prince Hohenlohe, designated the code as 
the work of the German nation. Parliament began a discussion 
of the code in February, 1896, referring the draft to a committee 
of twenty-one of its members. This committee held forty-two 
sessions and completed its work in June, 1896. The code was 
then read in Parliament a second and third time. It was enacted 
in August, 1896, with the provision that it should go into effect 
on January 1, 1900. It was accompanied by a ‘* Law of Intro- 
duction ’’ ( Hinfiihrungsgeselz ). 

Let me say a word upon the history of German law previous 
to the enactment of the Civil Code. In the fifteenth century 
Roman law was‘ accepted as the common law of Germany. 
Thereafter justice was administered according to the provisions 
of the corpus juris civilis. That splendid achievement, the 
German science of jurisprudence, which subsequently developed, 
was founded upon Roman law. But soon after the acceptance 
of Roman law an agitation for native law arose which resulted, 
in the eighteenth and nineteenth centuries, in the enactment of 
civil codes by various German States. A Bavarian code was 
adopted in 1756, a Prussian code in 1794, Austria, then a part 
of Germany, also adopted a code, a Baden code was adopted in 
1809 anda code in Saxony in 1863. However, the German 
writers on the science of jurisprudence remuined advocates of 
the Roman law. The new Civil Code isa victory of the national 
idea and of the modern spirit. Its enactment became possible 
only by reason of the re-establishment of the German Empire-in 
1871. It guarantees the equal rights of all persons. There is 
no distinction of class. Its great subjects are: Property, the 
family, inheritance. 

The code has 2,385 sections and is divided into five parts. 
The first part defines natural persons, juristic persons, things and 
legal transactions ( Rechtsgeschdfte), and treats of other general 
subjects. The second part treats of the law of obligations, or 
*¢ Recht der Schuldverhaeltnisse, literally translated, ‘+ Law of 
the relations of indebtedness.’’ Indebtedness, as here used, in- 
cludes not only a monetary liability, but also the liability to 
perform an act ortorenderaservice. This part includes, among 
other things, the law of sales, warranty, exchange. The third 
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part treats of the law of things, including real property and 
personal property. The fourth part treats of the law of the 
family, including marriage and divorce, the common ownership 
of husband and wife, relationship, parents and children, guard- 
ianship. The fifth part treats of the law of inheritance, includ- 
ing wills. 

I will do no more than name the following other important 
codes of the German Kmpire: Code of Commerce, Code of Ne- 
gotiable Instruments, the Groundbook Code, the Code of Bank- 
ruptey, Code Relating to the Constitution of Courts, Code of 
Civil Procedure, Code of Voluntary Jurisdiction (surrogate and 
guardianship matters, special proceedings), Penal Code, Code of 
Criminal Procedure. There are other codes on special sub- 
jects — on subjects of public and administrative law — to which 
I need not here refer. I repeat that the body of private law 
and remedial justice of Germany is, with slight exceptions, incor- 
porated in codes for the entire Empire. 

As Ihave before stated, the doctrine of stare decisis does 
not prevail in Germany. Asa consequence the law contained 
in the 2,385 sections of the Civil Code will not be en- 
larged by volumes of decisions construing the several 
sections, having the sanction and force of law. It is true 
that the judgments and decisions or opinions (in Germany 
the decision or opinion is a necessary part of the judgment) of 
the Imperial Court at Leipzig (the Reichsgericht) and of other 
high courts are published. But, except for the particular case 
in which they are rendered, they are not law and need not be 
followed by other courts or judges. If the lowest court in Ger- 
many differs on a question of law from a decision of the Imperial 
Court, it is its duty to follow its own conviction. It can- 
not happen in Germany that a judge announces: ‘If this 
were an original question before me, I would decide thus and so, 
but, as the higher court has decided otherwise, I must follow 
its decision and not my own conviction or understanding of the 
law.’? The German jurist is not and cannot be a case lawyer. 
He receives special training to interpret the various sections of his 
codes upon general principles of law. The decisions of the 
courts are open to him. He has studied Roman law and has 
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read the great authors on the science of jurisprudence. He is 
well equipped, but he is free, he follows his‘own convictions in 
construing a statute and applying general principles of law. 
His scientific training is a safeguard. I admit that such a sys- 
tem would not be feasible if the codes of Germany were not 
framed upon a scientific basis, if they were not well matured, 
if they did not represent the modern spirit, if they were not 
the work of the people, as well as the work of the authorities 
and jurists. In this respect eulogy of the new Civil Code can- 
not be too high. It is a popular work, a scientific work and a 
work of art. The exact adaptation of its language to its sub- 
jects is marvelous. As has been seen, over twenty years were 
required to perfect it. 

The Imperial Court at Leipzig, the Reichsgericht, is the 
highest appellate court in Germany. It consists of seven parts 
or senates for civil matters and of four parts or senates for 
criminal matters. Including the president of the entire court, 
there are ninety-three judges. Each part or senate has its 
presiding judge and decides cases. If one part or senate 
intends to diverge in its decision of a question of law from the 
previous decision of another part or senate or of the united 
senates, the hearing and decision of the particular case must be 
referred, if it is a question of civil law, to the united civil 
senates, and, if it is a question of criminal law, to the united 
criminal senates. 

In passing, I may note the fact that in publishing their judg- 
ments and decisions the German courts do not give the names 
of the parties. These are indicated by initials. 

In drawing his pleading (Schrifisatz), the German lawyer 
need not cudgel his brain whether his action is in equity 
or at law, on contract or in tort. He is guided by five 
rules: 1. He must name the parties, their business or trade, 
residence and whether plaintiff or defendant; designate the court 
and the subject of the controversy; the number of schedules 
which he appends. 2. He must state what applications he 
intends to make at the session of the court. 3. He must 
state the facts in support of his applications. 4. He must 
make a declaration with respect to the allegations of fact 
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of his opponent. 5. He must designate what means of evi- 
dence he will use to prove or disprove allegations of fact 
as well as make a declaration with respect to the means of 
evidence designated by his opponent. It appears that by these 
pleadings issue may be joined not only with respect to 
questions of law and questions of fact, but also with respect 
to the evidence by which facts are expected to be proved or 
disproved. 

The plaintiff, in his pleading, summons the defendant to 
appear in court at the time to be fixed by the court. 

It is difficult for an English or an American lawyer to appreci- 
ate the simplicity of the rules of evidence in Germany, or rather 
the absence of those rules which are familiar to us, though we 
may not always know them, and which cause so many wmistrials 
and appeals. But it must be borne in mind that our system or 
science of evidence is closely connected with the early origin of 
trial by jury in England. In former times the liberty of the 
people was safeguarded by the trial by jury. In Germany civil 
causes are not tried by juries. Jury trials are there known 
only in criminal procedure. As is well known, on a trial here 
before a court without a jury the rules of evidence are 
far less stringent. An American judge has recently said: 
«*The rules of evidence of the common-law courts were 
never adopted by and did not prevail in chancery. All 
kind of testimony was and is taken in equity suits. * * * 
The chancellor or equity judge was and is presumed to know, 
on reflection, what is competent and probative; and the question 
on review of his decision is whether his findings*of fact are 
sufficiently supported by competent evidence and substantial 
justice has been done.”’ 

In Germany hearsay evidence is received as well as other 
evidence. A witness may state his conclusions and may give 
his reasons for such conclusions. Documents of all kinds are 
admitted without proof. In certain cases where a witness may 
not be sworn, his unsworn testimony may bd taken and con- 
sidered. The Code of Civil Procedure provides that when a 
witness is to be examined he is to be informed of the subject- 
matter of his proposed examination, and he is then to be induced 
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to state’ connectedly what is known to him of such subject- 
matter. 

A useful provision seems to me to be that which requires the 
court, before administering an oath to the witness, to point 
out to him in a proper manner the importance of such oath. 
Each witness must be examined separately and in the absence 
of other witnesses thereafter to be examined. 

The theory of evidence in Germany is that the court is to 
ascertain the truth without regard to technical rules, and decide 
according to its conviction. A judge cannot decide, as he may 
with us, that a matter alleged is a fact or is not a fact, when he 
is convinced that it is otherwise. The doctrine of the * free 
appreciation of evidence’ (Freie Beweiswuerdigung) prevails. 
A German law writer says that this free position may unhesitat- 
ingly be granted to the German judge in view of his training, 
integrity and independence. - 

In Germany parties may not call expert witnesses. The 
court determines whether the testimony or the opinion of experts 
is required and then appoints such experts. The court also 
determines the number of experts. 

The jury, on the trial of a criminal case, consists of twelve 
members. Assistant jurymen may take the place of jurymen 
in chief who, after becoming members of the jury, are prevented 
from further service. If the verdict of the jury is unfavorable 
to the accused, it must state that it was found by more than 
seven votes; if the jury find that there are no extenuating cir- 
cumstances the jury must state that this was found by more than 
six votes. In other respects it must not be stated how the vote 
stood. 

A remarkable provision of the new code is found in section 
157, which directs contracts to be construed as ‘faith and 
belief’? (Zreu und Glauben), and a due regard of established 
custom may require. This confers great power upon the court. 

The law of inheritance makes no distinction between real 
property and personal property. An executor or administrator 
is appointed only in certain cases where the heir is not known 
or isabsent. The court issues a certificate of inheritance to the 
heir. This is a substitute for our letters testamentary or let- 
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ters of administration. A third person dealing with the person 

designated in the certificate of inheritance is protected, though 
the person therein named may not, in fact, be the real heir, or 
the alleged decedent may not in fact be dead. 

The transfer of real property in Germany is as easy as that 
of personal property. The bona fide purchaser from the person 
entered as owner in the public groundbook is fully protected, 
though the person so entered as owner may not in fact have 
been the owner. The purchaser may consider any incum- 
brances not entered in the public groundbook as non-existent, 
Each entry in the groundbook is in the nature of an adjudica- 
tion. Each piece of real property is represented on a leaf or 
folio of the public groundbook upon which all entries of 
transfers and incumbrances are apparent. 

To those who have read an extensive note in a recent volume 
of the Lawyers’ Reports Annotated on the presumption of sur- 
vivorship among those who perish ina common calamity, section 
20 of the Code may be suggestive. This section states: ‘If 
several have perished by a common peril it is presumed that 
they died at the same time.’’ 

German law impresses the student as being more popular than 
the law of England or of the United States, because it is less 
technical and theoretical. It is, in many respects, more prac- 
tical, and sometimes less idealistic. If a man has committed 
crimes other than the crime with which he is charged that is 
deemed important and material. With us evidence of the other 
crimes is excluded, for the very reason that they make the com- 
mission of the crime charged more probable and would hurt the 
defendant in his defense of the crime charged. 

It has been said that by the modern codes the reason of the 
present has emancipated itself from the unreason of the past. 

The courts and authorities in Germany provide greater legal 
aid. No citizen of Germany will hesitate to apply for legal aid. 
He does so as a matter of right. If he has a legal claim in any 
foreign land he will apply to the foreign office expecting to re- 
ceive, and receiving, aid and advice. The German consulates 
throughout the world are largely engaged in giving such aid to 
their countrymen, so far as they may properly do so. 
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The idea of legal aid as a charity is of German origin. We 
all know what a noble charity the Legal Aid Society in New 
York has become. It was formerly a German society designed 
to aid German poor only. It now does its work among the poor 
without regard to nationality or creed. Its example is being 
followed in other cities in the United States. 

An illustration of this tendency to provide legal aid is found 
in the fact that in the eighteenth century it was provided in 
Prussia, first, that there should be no lawyers and that the 
courts should look out for the interests of the litigants. When 
it was found that this would not do salaried advocates ( Assistenz- 
rdthe) were appointed by the government to protect litigants 
gratuitously. This also was found inadequate and lawyers who 
were paid by their clients were restored. King Frederick Wil- 
liam I, the father of the Great Frederick, had a poor opinion 
of lawyers; he thought that every lawyer ought to be hanged. 

I believe that the American lawyer may learn many lessons 
from a study of German law. To those of us who favor a 
codification of substantive law and believe it to be feasible and 
desirable for this country, what a great example it is! The 
German Empire, comprising twenty-six States, with a population 
of fifty-six millions, has, within twenty-nine years from its birth, 
achieved a popular and scientific codification of its entire private 
law for all its citizens. Its administration of justice is speedy 
and successful, owing to the comparatively small bulk of its law, 
the numerous trained judges whom it employs, the absence of 
jury trials in civil causes and the comparative simplicity of its 
law of procedure.! 

I sincerely hope that this paper, if not otherwise useful, may 
induce a member of this association to undertake the task set by 
Judge Finch, and between now and one year from to-day give 
us **the benefit of his knowledge and judgment.’’ I may add 
that a French translation of the code is in the library of the 
New York Law Institute, which also contains a valuable set of 
German law books. 


1 The Code of Civil Procedure comprises 1,048 sections. 
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LIABILITY OF TELEGRAPH COMPANIES FOR 
WRONGFUL ACTS OF EMPLOYES. 


Principle v. Personality could rightfully entitle the majority 
of cases involving the award of damages. Indeed, the effect of 
the personality of the parties appearing cannot be too carefully 
considered, especially when one of the litigants happens to be a 
corporation. It isa singular fact that most men engaged in 
business for themselves, if brought: into the jury-box in a suit 
between a private individual and a corporation, will favor the 
individual if it is possible to do so; and yet those same men, 
when the opportunity presents to embark in an enterprise where 
others are jointly interested, proceed at once to incorporate, in 
order to secure the greatest protection for their interests. 

The ethics of corporate rights have inspired many elaborate 
discussions in courts of every degree. Efforts are constantly 
being made to establish the ‘* soulless body’’ upon the same 
plane as the tangible, material being, in the minds of the 
people, with the result that in most instances the individual 
triumphs over the corporation before a jury of men unlearned 
in the law and highly susceptible to the influences of the power 
of personality, and as often suffers defeat when the case reaches 
the higher tribunal, composed of men skilled in seeking the 
principles involved and considering the questions abstractly, 
without regard to the personality of the parties. While not 
venturing to assert complete disinterestedness in the minds of 
the bench as an entirety, it is undoubtedly true that many of 
the seeming instances of corporate influence over the judiciary 
may be explained by the inclination of the thorough jurist to 
regard a case as presenting merely ‘* points of law’’ for consid- 
eration, cold and unfeeling, perhaps, to the layman, whose 
judgment is often subject to the sway of sympathy for the 
individual, but pregnant with glittering possibilities to the 
scientific mind. 
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The effect of personality is in no case more marked than in a 
suit against a corporation for damages for injury to an employé, 
or where the corporation is asked to compensate a third party for 
damages suffered through its employé. The questions arising in 
the first class of cases have been quite fully determined, and the 
relations of master and servant, infer se, may be considered as 
definitely known and established by a long line of cases covering 
the subject from its fundamental rules to the fartherest ramifica- 
tions of exceptional facts. The liability of a principal for the 
acts of his agents has, however, furnished the battle-ground for 
many a forensic fray, and educed the logic of an hundred Hudi- 
bras. Among the most interesting cases in this class are those 
involving the responsibility of telegraph companies for the 
wrongful acts of their employés committed in the transaction of 
the business of the companies. What appears to be a simple 
question, determinable by the statutes of the various States, 
reaches Brobdignagian proportions when viewed through the 
eyes of equitable analysis. The requirements of public policy 
have been controlling factors in many opinions, the duty owed 
by the principal to the public being held paramount, whether the 
wrongful acts of the agent were in themselves willful, malicious, 
or fraudulent.! 

The early English cases, and those in this country, were in 
support of the doctrine that the principal could not be held lia- 
ble for the acts of the agent, when shown to have been done 
willfully, with wanton and malicious intent, and not authorized. 
or approved by the principal. But the later decisions, in both 
countries, incline to the rule that the principal sball be held 
liable even under such circumstances, when the wrongful acts. 
were ** within the scope of the agency.’’ What, then, is the 
proper meaning of the phrase ‘‘ scope of the agency?’’ If it is 
limited by the authority conferred by the principal, then neither 
fraud nor negligence could be included, as no agent is appointed 
for the purpose of acting fraudulently or negligently. It is 
clear that some other test must be applied, in determining the 
line of demarcation. 


1 McCord v. W. U. Tel. Co, 39 U. Tel. Co., 52 Cal. 280; Elwood x 
Minn. 181; Bank of California v. W. W. U. Tel. Co., 45 .N. Y. 549. 
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The Circuit Court of Appeals for the Ninth Circuit has just 
decided a case dealing directly with this question,’ and holds 
that an act of an employé, though without the scope of his 
authority, if in the direct course of his employment, is binding 
upon the employer, especially in the case of a subordinate em- 
ployé of a telegraph company making criminal use of the wires 
and instruments of his employer, acting in pursuance of a crim- 
inul conspiracy with an outside party and in criminal violation 
of the duties of his position and employment. The unusual 
nature of the question and the importance of the principles 
governing, may warrant a brief statement of the case. 

A telegraph operator in the San Francisco office of the Pacific 
Postal Telegraph-Cable Company originated and transmitted 
over the wires of the company a false message to the Bank of 
Palo Alto, in the town of Palo Alto, California, purporting to 
be a telegraphic order from a bank in Los Angeles to pay to a 
certain named person $840, the message stating that identi- 
fication was waived. The telegram was in the regular form, 
and was received by the bank from the operator at Palo 
Alto in the usual way. A confederate of the sender of 
the message presented himself at the bank soon after the 
false message had been received, and represented himself 
as the payee named in the telegraphic order, substantiat- 
ing this statement by the production of a telegram from 
Los Angeles addressed to him in the name _ indicated 
in the order to the bank, and stating that the money had been 
sent through the bank that day. The bank, having no reason 
to suspect the genuineness of the order, paid the money to the 
confederate. Upon learning of the fraud that had been perpe- 
trated upon it, the bank endeavored to recover the amount paid 
upon the false order from the telegraph company, as the prin- 
cipal, responsibility for the act of its employé, under a section 
of the Civil Code of California providing that: ‘* Unless required 
by or under the authority of law to employ that particular agent, 
a principal is responsible to third persons for the negligence of 
his agent in the transaction of the business of the agency, in- 
cluding wrongful acts committed by such agent in and as a part 


1 Pacific Postal Telegraph Cable Co. v. The Bank of Palo Alto, Fed. 
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of the transaction of such business.’’ In the lower court the 
telegraph company was held liable on the principle that, where an 
agent has been clothed by his principal with power to do an act, 
in case of the existence of some fact peculiarly within the knowl- 
edge of the agent, and where the doing of the act is in itself a 
representation of the existence of that fact, the principal is es- 
topped from denying its existence as against third parties, deal- 
ing with the agent in good faith and in reliance upon the represen- 
tation; that though the act of the employé in reality exceeded 
the scope of his employment, as contemplated by his employer, 
it was an act which would have been lawful if it had been honest; 
it was committed while he was engaged in and aboat the busi- 
ness assigned to him, and it was by reason of such assignment 
and the character of the duties he was required to perform that 
he was enabled with the assistance of a confederate, to commit 
the fraud complained 

The justice of this ruling might seem doubtful at first blush, 
when considering the extent to which a large corporation is 
dependent upon its employés for the transaction of its business, 
especially in the case of a telegraph company, with lines run- 
ning over the entire world, and agents so far removed from the 
authoritative head. No one would suggest that the employer 
should be an insurer against all the wrongs which his employés 
might commit during the period of their employment, nor can 
there be any question but that there are times when the relation 
of employer and employé is temporarily suspended by reason of © 
the stepping aside of the employé from his employer’s bysiness 
and acting entirely without the scope of his employment. But 
it is equally clear that, in order to release the employer from 
liability, this must be done so openly and notoriously that third 
persons, relying upon the existence of the employment of the 
employé, will not be deceived and made to suffer loss by reason 
thereof. It is the function of the court to weigh the matters 
that come before it, to heft the good on each side of the stand- 
ard of right, to take from one and give to the other under the 
guidance of reason, equity and conscience, until a balance is 


1 The Bank of Palo Alto v. Pacific Postal Telegraph Cable Co., 103 Fed. 841. 
VOL. XXXVI. 37 
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produced. In obtaining this balance the primary object is to 
do justice, not alone to the parties directly concerned in the in- 
dividual case, but to the people as a whole; to fix a standard of 
right which will be upheld by the judicial authorities, and which 
the people can rely upon in their business dealings. Especially 
is some such standard necessary in transactions involving duties 
owed by the large corporations to the public, duties which the 
parties dealing with them must be warranted in presuming will 
be faithfully performed. As is pointed out by Judge Morrow, 
to loasen the bonds of this obligation of the corporation to the 
public would destroy the confidence and security necessarily 
reposed in the operations of the corporations and render their 
services in transactions of importance worthless; and still 
worse, afford a ready means of subterfuge for the weak 
and criminal-minded. The Court of Appeals affirms the 
decision of the lower court, and calls particular attention to the 
peculiar position of telegraph companies in the eye of the law, 
standing alone, as it were, in their obligations to the public. It 
states that their business is of particular importance because 
intended ‘* to influence the action of the party to whom the 
telegram is directed. Such party is, in most cases, compelled 
to act upon the telegram which he received and has a right to 
trust to its correctness, and rely upon the representation made 
upon its face, that the sender whose name is signed to the mes- 
sage has sent that particular telegram to the party named in 
the message.”’ 

The wisdom of these decisions, viewed in the clear white light 
of principle, undimmed by any shadow of personality, is un- 
questionable, and in accord with the animating spirit of the law 
to give due regard to the rights of all parties concerned, indi- 
vidual and corporate. And though it may seem a hardshipupon 
the corporate employer to hold it responsible for the wrongful 
acts of its employés when it is itself innocent of wrongful inten- 
tion, it is the policy of the law that, where one of two innocent 
parties must suffer from the wrongful act of a third person, the 
principal who has placed the agent in the position of trust and 
confidence should suffer, rather than a stranger. The very na- 
ture and extent of the business of telegraph companies and car- 
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riers creates a duty to the public which cannot be overestimated. 
Upon its faithful performance rests the framework of business 
stability and upright ‘dealing. And if fraud and malice will 
creep in, let the penalty be paid by those who enable the fraud 
to be perpetrated, and not by those who hve innocently suffered 
thereby. 


B. M. WILson. 


San FRANCISCO. 
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NOTES. 


Hon. Puiranper C. Knox. — As a frontispiece to this number, we 
present our readers with an excellent portrait of Hon. Philander C. 
Knox, Attorney-General of the United States. Public and professional 
attention has recently been called to this gentleman, in consequence of 
his prosecution of the so-called ‘‘ Beef Trust,’’ and from the further 
fact that he is understood to be engaged in framing a bill for a com- 
prehensive Federal statute on the subject of monopolistic trusts, to be 
submitted to the next Congress. He is a learned, sound, and level- 
headed lawyer, well fitted for the very important post which it is his lot 
to fill. 


Tue American Bar Association. — The next annual meeting of 
this Association will be held at Saratoga Springs, on the 27th, 
28th and 29th of August. Hon. U. M. Rosz, of Arkansas, is 
president. The annual address will be made by Hon. Joun G. Car- 
LISLE, formerly of Kentucky, now of New York City. Papers will be 
read by our sometime contributor, Amasa M. Eaton, of Providence, 
R. I., and by Justice Emirs McC.iany, of Iowa. There will be a full 
programme for the Section of Patent Law; another for the Section of 
Legal Education; and the Association of American Law Schools will 
have their session at the same time and place. Altogether the meeting 
promises to be a very comprehensive and interesting one, and we urge 
our readers to lay aside their labors and pleasures and attend. 


Britrs. — The National University at Washington, D. C., has added 
to its Law Department a school of Federal Administrative Law 
Case and Comment, while admitting that those who have enjoyed a 
previous collegiate education take higher rank as law graduates than 
those who have not, argues against the injustice of excluding from 
examination for matriculation as a law student, an otherwise compe- 
tent person, because he does not possess a college diploma. ‘‘ Severe 
tests,’ it says, ‘‘of fitness for the legal profession ought to be 
approved ; but those tests ought to search out tbe ability and fitness of 
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the applicant, and not the mere fact of the possession of a collegiate 
degree.’’ - - - - The new constitution, framed by a convention for 
the State of Connecticut, after a deliberation of more: than four 
months, was rejected by the people by a decisive majority. Neither 
the cities nor the rural districts liked it. It is well known that Con- 
necticut is what has been often called a ‘‘ Rotten Borough State.’’ 
The cities are disfranchised by the country districts of their just repre- 
sentation in the legislature, and this passes under the name of popular 
government. It is not popular government; it is hayseed government. 
The cities struggled for a larger representation, but the farmers, who 
were in control of the convention, made practically no concession 
in that respect. Nevertheless, the country districts voted against 
it on the ground that too many concessions in favor of cqual 
and just representation had been made to the cities 

The National Corporation Reporter pays us this compliment: 
‘* The Notes are of entertaining and instructive interest. The Notes 
of Recent Decisions and Book Reviews complement the number, 
being No. II., Vo). 36. The Review is always a welcome exchange, 
awakening pleasure (as a rule) and occasional displeasure (as the ex- 
ception). Judge Thompson is a very busy man.’’ - - - - The Bor, 
of Morgantown, W. Va., announces, under the head of ‘‘ A New 
Deal, ’’ that it is going to publish itself bi-monthly; and adds: ‘ This 
is the plan of some of the leading law journals of the country, includ- 
ing the American Law Review, which is perhaps the first journal in 
the United States.’’ Imitation is the sincerest compliment 

According to the London Globe, President Roosevelt's offer of a 
national ship to bring Lord Pauncefote’s body to England is not, as 
has been stated, without precedent. A similar tribute was paid to the 
memory of another lawyer who became famous in the public service. 
The Government of the United States offered the use of a man-of-war 
to carry the remains of Lord Herschell home to his country, and it fell 
to Lord Pauncefote to explain to the American Government that Lady 
Herschell was unable to accept this offer, because she had already 
accepted the proposal of the British Government to bring home the 
body of her husband on a British warship A curious discov- 
ery, says the Law Times (London) has been made inside a tablet 
bearing the image of King Charles I. recently acquired by Mr. Fuller, 
of Yately. The owner was handling it one day, when he found, cun- 
ningly concealed in the back, a piece of parchment, which, on exam- 
ination, proved to be the will of Thomas Hodgkins, a London merchant, 
bearing the date of the 14th April, 1648. By the terms of the 
document, which had remained undisturbed in its hiding-place for 
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upwards of two and a half centuries, a bequest is made in favor of the 
poor of Ridge, in Hertfordshire, which, with accumulated interest, 
represents at the present time a sum of several thousand pounds. 
- - - - Not long ago Judge Clarke, of the Court of Criminal Correc- 
tion of St. Louis, laid a heavy fine upon a number of grocers for sell- 
ing baking powders containing alum. A quantity of the same stuff 
was recently seized by the Health Department of New York City, and 
dumped into the river A great disparity between judicial 
salaries paid in Canada and Australia is seen in the statement that the 
Chief Justices of Ontario and Quebec are paid £1,400 and £1,200 
respectively ; the Chief Justices of New South Wales and Victoria 
£3,500 each. Inthe Canadian provinces the puisne judges are paid 
£1,400, in Victoria £3,000 annually ‘* Our Australian Letter ’’ 
is the title of a succession of very learned and readable letters written 
by Everard Digby, Esq., of Sydney, New South Wales, and printed in 
‘the Law Times of London. It is refreshing to read these law notes 
written from a country whose civilization is younger than that of the 
United States, — a country beyond the equator, on the other side of 
the world, ‘‘ by the long wash of Austraiasian seas, far off.’’ It is 
also odd to hear those sometime provinces called ‘‘ States.’’ - - - - In 
the address delivered by Hon. Epwin T. Merrick, before the recent 
meeting of the Louisiana Bar Association, on Roczer B. Taney, he 
quoted a letter from Chief Justice Taney to Rev. Samuel Nott, of 
Massachusetts, who had sent him a pamphlet on ‘ Slavery and the 
Remedy.’’ The letter related to the Dred Scott decision. The 
Chief Justice pointed out the impropriety of his engaging in any dis- 
cussion of the subject of that decision, outside of the appropriate 
sphere of judicial proceedings. ‘‘The opinion,’’ said he, ‘‘ must 
speak for itself, and it is for that reason that I hope you will pardon 
me for requesting that you will not permit this letter to be published 
in the newspapers or otherwise. Not that I am not perfectly ready on 
all proper occasions to say publicly anything I have said in this letter ; 
but in the judicial position I have the honor to occupy, I ought not to 
appear as a volunteer in any political discussion.’’ Now, Chief Jus- 
tice Taney certainly did appear ‘‘ as a volunteer in a political discus- 
sion’’ when he wrote so much of his opinion in the Dred Scott decision 
as declared the Missouri Compromise Act unconstitutional. Having 
decided that Dred Scott had no capacity to sue in a court of the 
United States, there was no case in court, and all the rest of his 
celebrated opinion was an extra-judicial fulmination upon a ques- 
tion which was purely political in its character. A majority 
of the American people so treated it, and it went down amid 


the thunder of cannon and the shouting of the captains 
The Dalhouse University, of Halifax, Nova Scotia, has issued its cata- 
logue for 1902-03. This excellent law school has six resident profes. 
sors and thirty-nine students. The small number of students indi- 
cates that the labor of the professors is a labor of love. The course of 
instruction seems to be well planned. We regret that we do not notice 
in the present catalogue any students from the United States, as we 
have noticed in former catalogues. - - - - The Law Times (London), 
has earned an enviable reputation by its long-settled habit of speak- 
ing right out in meeting, calling a spade a spade, and saying things 
that ought to be said, however much the saying of them may hurt the 
feelings of some people, and especially of people high in office. For 
example, a paragraph in one of its recent issues opens with this sen- 
tence: ‘* We should be lamentably wanting in the duty we owe both to 
the profession and to the public if we did not once more raise an emphatic 
protest against the gross mismanagement and want of method displayed 
in the arrangement ofthe causelists of the King’s Bench Division.”’ - - - - 
Mr. Tigue Hopxrs concludes a recent article in the Law Times 
(London), on ‘ The Futility of Flogging,’’ with the philosophical 
argument of Lomsroso that ‘‘ there are very few who understand that 
there is anything else for us to do to protect ourselves from crime, ex- 
cept to inflict punishments that are often only new crimes, and that 
are almost always the source of new crimes.’’ - - - - The articlein the 
Canadian Law Times on the subject of ‘* Waiver of Breach of Condi- 
tion by Insurance Companies,’’ written by Jonn D. FatconsrincGe, 
Esq., of Toronto, deals principally with Canadian decisions, but it will 
well repay the study of American lawyers interested in this sub- 
Hon. Georce P. AnpREws, a Justice of the Supreme Court 
of New York, died May last. In speaking with reference to his death, 
Justice Leventritt said: ‘‘ Judge AnpRews had a noble conception of 
the high office which he so ably filled. Its chief attraction to him was 
the opportunity it afforded to do good, to purify and to elevate.’’ - - - - 
In speaking of the will of Ruopss, the ‘‘ Empire Builder,’ 
the Maryland Law Review queries whether the ‘‘ Empire Builder ”’ 
would not have made his splendid benefactions more effectual if, in 
addition to establishing a number of scholarships in Oxford, for the 
teaching of law to foreign students, he had established a number 
in some American University. It bases this query upon the la- 
mentable ignorance of intelligent English people in regard to 
America aud American institutions. This ignorance is natural. The 
inhabitants of every new country come from some old country; and 
they consequently know more about the old country than the old 
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country knows about their new country. Itisso with our own country ; 
the West knows far more about the: East than the East knows about 
the West The catalogue of the Northwestern University School 
of Law, situated at Chicago, shows that institution to be in a very 
prosperous condition. The faculty consists of no less than twenty 
professors, assistant professors and lecturers, headed by Jonn Henry 
Wiemore, who is now the Dean of the school. The catalogue contains, 
in addition to other matter properly belonging to such a catalogue, 
Rules for Admission to the Bar of Illinois, Alumni News, Recent Ac- 
tion of the Board of Trustees Enlarging the Faculty and Increasing 
the School Library and Equipment, Description of the New Quarters, 
Biographical Sketches of Recent Appointees to the Faculty, Biograph- 
ical Sketch of Professor Harvey B. Hurp, and a historical summary 
showing the foundation and growth of the school. It also contains excel- 
lent portraits of Taomas Horne, founder of the school; of Hon. Henry 
Bootn, LL.D., former Dean of the school; of Hon. Harvey B. Hurp, 
LL.D., senior professor in the school ; and of Frank O. Lowpen, Esq., 
President of the Alumni Association Dartmouth College has 
issued a special catalogue of the Amos Tuck School of Administration 
and Finance. Among the subjects assigned to various professors are 
Constitutional and International Law, Modern History and Diplomacy, 
Sociology and Labor Problems, German Composition and Conversa- 
tion, Banking and Public Finance, Transportation, Finance, Commerce, 
Commercial Mathematics, Spanish Composition and Conversation, 
Commercial Geography and Technique of Industry, Commercial Cor- 
respondence, and French Composition and Conversation. Its lectures 
embrace such subjects as Trade with South Africa, Australia, China, 
Japan, England and Continental Europe ; Corporation Law and Admin- 
istration, Theory and Practice of Life Insurance, Stock Exchange Meth- 
ods, Railroad Methods and Administration, International Commercial 
Law and Bankruptcy, Accounting and Auditing, Economic Botany ; Eco- 
nomic Chemistry ; Economic Mineralogy ; Material of Construction and 
Motors. Its lecturers embrace a president of a life insurance company, 
a stock and bond broker, a railway statistician, a public accountant, a 
member of the United States Department of Agriculture, a professor 
of chemistry, an instructor in chemistry and mineralogy, an instructor 
in surveying, mathematics and graphics; besides several lawyers. 


Tue Ancient Ricut to Notice. — A Pennsylvania correspondent 
of Case and Comment, referring to the recent item relating to the notice 
to Adam before adjudication against bim, calls attention to the follow- 
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ing extract from an opinion of Sharswood, J., in Palairet’s Appeal,! 
where, in discussing the question of taking private property by the ex- 
ercise of eminent domain, the court says: ‘‘ When the King of Samaria 
coveted the little vineyard of Naboth hard by his palace, that he might 
have it for a garden of herbs, and offered to give him a better vineyard 
than it, or, if it seemed good to him, the worth of it in money, he was 
met by the sturdy answer, ‘ The Lord forbid it me that I should give the 
inheritance of my fathers unto thee.” Would anyone be hardy enough 
to stand up in a Republican country and claim for its government a 
power which an eastern monarch dared not to assume? ”’ 


A Facetious Lawyer’s Letter Heap. — Case and Comment is re- 
sponsible for the statement that the letter-head of an Iowa lawyer con- 
tained, in addition to his name and office address, the following : — 


‘* He that loveth pleasure shall be a poor man.’’ Chancellor Solomon. Prac- 
tices in every court on this earthly ball. Expert title perfecter and buys and 
sells mortgages and makes loans. Am the redheaded, smooth-faced, freckle 
punctured legal Napoleon of the slope, and always in the saddle. Active as the 
nocturnal feline. Leonine in battle but gentle asa dove. Fees are the sinews 
of war. 


WHETHER THE JUDGE SHOULD DECIDE WHERE THE JURORS Fail TO 
Acrer. — The failure of a jury to agree upon a verdict (says the Pall 
Mall Gazette) sometimes hits the justice of the case, but it may inflict 
an intolerable hardship —in fact, a denial of justice — upon a poor 
plaintiff or a poor defendant unable to bear, or perbaps to find, the 
enormous expenses of such a suit as Cowen v. Labouchere. Now, in 
such a case, why should the judge not have the power, with the con- 
sent of the parties, to determine the cause? The evidence is fresh in 
his memory, and he could certainly make up his mind for one side or 
the other, and a huge waste of time and money would be prevented. 
With many judges counsel would have no hesitation in recommending 
such a submission, and some, perhaps, knowing the responsibility 
which might fall upon them, would be more careful not to show to 
which side they leaned. At present, no judge would accept the post 
of arbitrator at the mere request of the parties. 


Tue Marytanp Law Review. — This is a clean and beautifully 
printed publication, issued monthly, in the form of a large quarto of 
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double columns, by the faculty of the Baltimore Law School, at the 
price of $1.00 per year. We congratulate its management and its 
editorial committee on its excellent appearance and on the very sub- 
stantial quality of its contents. 


Lawyers Retiring FROM GREAT OrFICcEs TO RESUME THEIR Prac- 
TICE AT THE Bar. — The Law Times (London) says: — 


The retirement of M. Waldeck Rousseau from the great office of Prime 
Minister of France, which has, it is stated, been very largely inspired by his 
ambition to retain the pre-eminent position he made at the bar, will remind 
English lawyers that William Pitt, who as he himself once remarked in the 
House of Commons, “ was bred to the bar,’ fully contemplated a return to the 
‘life of a junior barrister had he been defeated as Prime Minister at the polls at 
the General Election of 1784; while Henry Grattan, the celebrated leader of the 
patriot party in the Irish House of Commons, was, in 1782, on the establish- 
ment, through his efforts, of Irish legislative independence, anxious to return 
to practice at the Irish bar as a stuff gownsman and with difficulty persuaded 
to continue his political career. The fact that the retiring French Premier is 
a renowned member of the bar will recall to recollection that during the last 
century two English Prime Ministers, William Pitt and Spencer Percival, who 
had filled the offices of Solicitor-General and Attorney-General for England; 
one leader of the House of Commons and leader of opposition — Sir William 
Harcourt, who has been Solicitor-Geseral; and one leader of opposition, Mr. 
George Ponsonby, who was Lord Chancellor of Ireland in the Ministry of All 
the Talents and on his resignation in 1807 led the opposition in the House of 
Commons till his death in 1817, were all barristers. 


Terms or Peace GRANTED TO THE Boers. — The valor of the Boers, 
which has scarcely a parallel in all history, extorted from their con- 
querors very liberal terms of peace. But no terms of peace, however 
liberal, could afford a solace for lost nationality. The following are 
the leading points of the settlement :— 


1. Burghers to lay down arms and acknowledge King Edward VII. as their 
sovereign. 

2. All burghers and prisoners of war outside South Africa, on declaring 
- themselves British subjects, to be taken back to their homes. 

3. No burgher so returning to be deprived of personal liberty or property. 

4. Immunity for acts in connection with the war, unless these were con- 
trary to the usages of war and previously notified as such. 


5. Dutch language to be taught at wish of parents in public schools and 
allowed in courts of law. 


6. Rifles allowed for protection under a license. 
7. At earliest possib'e date civil government to take place of military, fol- 
lowed by representative institutions, leading up to self-government. 
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8. Frauchise to natives deferred until after introduction of self-govern- 
ment. 

9. Landed property exempt from special tax to defray expenses of the war. 

10. Special commission, with local representatives, to be appointed in each 
district to restore people to their homes and supply them with necessaries. 
British government giving $15,000,000 and making further udvances on Joan. 


CoMMENTING ON THE TesTIMONY OF Prisoners. — The always inter- 
esting ‘* Australian Lettgr,”” published in the Law Times (London), 
for June 7, says: — 


By the Crimes Act, No. 40, 1900, A. C. 467, in New South Wales, ‘‘every 
accused person in a criminal proceeding * * * shall be competent bat not 
compellable to give evidence in such proceedings. * * * Provided 
that * * * (2) it shall not be lawful to comment at the trial of any person 
upon the fact that he has refrained from giving evidence on oath on his own 
behalf.” During the trial of R. v. Chapman, one L. gave evidence against the 
accused, and the latter made a statement opposed to this evidence. The judge, 
in his charge to the jury, told them “ to contrast the evidence of L., an appar- 
ently reputable person, with the statement, not on oath, of the prisoner, an 
apparently disreputable person.’”? The full court was moved to set aside the 
conviction on the ground that these words of the judge were comment within 
the section. The court was unanimous in upholding the conviction, and their 
words were strong in their condemnation of the proviso. They stated that the 
section was very harsh on a prisoner, and often produced situations that were 
“grotesque farces.”” Judges could not in open court explain to a prisoner the 
alternatives that were open to him in the matter of going into the witness-box, 
or making an explanation he had to make from the dock, lest his failure to go 
into the box might prejudice the jury against him. If the judges had the full- 
est power of comment on these matters they would never exercise it unfairly 
towards prisoners. If legislators were afraid to trust the judges, would it not 
be better to adopt the American system, and prevent them commenting on the 
facts at all, and confine them merely to the law. They held that the words 
used by the judge were not comment within the section. Care for a prisoner is 
not always successful in its incidence, however well meant. 


Hon. Harvey B. Hurv.— This famous law professor and statute 
reviser, retired from the two chairs of Criminal Law and Equity Plead- 
ing, in the Northwestern University Law School, of Chicago, and the 
students gave him a ‘‘smoker.’’ There were a number of distin- 
guished guests present, among them Hon. James B. Brapwei. Prof. 
Hurp was delightfully reminiscent. He did not remember, in the 
course of his nearly forty years of service as a professor, more than 
one student who had overstepped the bounds of propriety. In the old 
days, when a question was put by the chair to the class, the whole class 
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was expected to rise up. In the instance in question one of the stu- 
dents responded by asking a question of the professor. It was whether 
one who made an allegation was an alligator? Prof. Hurd had com- 
piled 'so many editions of the statute laws of Illinois that it had been 
forgotten that he was one of those who wrote them. He was in fact 
the principal author of the Revised Statutes of [Illinois of 1874, and he 
has prepared thirteen unofficial editions of the statutes since that time. 
It was his brain that conceived the project of creating a municipal cor- 
poration, distinct from the city of Chicage, to construct the great 
drainage canal; and he was the principal promoter and chairman of 
the commission to report on the Torrens system of land registration. 
The classes of 1892, 1893 and 1891 presented him with a loving cup, 
‘* with grateful appreciation.’”’ The influence of a teacher of law stu- 


dents spreads all over the country, and is of a most vital and permanent 
character. 


Tae Soutnern Law Review. — In its May issue the Southern Law 
Review, published at Atlanta, Ga., made the following announcement: 
‘** Our publication will be discontinued with the May number herewith, 
which completes the first volume. The discontinuance may be tempo- 
rary only, but if we should commence again, will notify you.’’ We 


regret to see this annonncement. The Southern Law Review was a 
learned, sound and well-edited legal publication. It was edited by 
Hon. Wituram R. Hammonp, who had a number of able collaborateurs. 
The only unfortunate thing about it was its name. This wou!d have 
been an apt name, but for the fact that another Southern Law Review 
had been printed for quite a number of years, many bound volumes of 
which are on the shelves of the profession, — a circumstance likely to 
create confusion. The last number of the Southern Law Review has 
an able article on the Monroe Doctrine by Hon. William L. Scruggs; 
and its ‘‘ Law Notes,”’ always interesting, are by Samuel Dutcher. 


Harvarp Law Review: Triats 1n MepievaL Boroucus— A Ferp- 
ERAL Remepy For Lyncuinc. — The leading article in the Harvard 
Law Review for May is by Charles Gross, of Cambridge, Mass., and is 
on the subject of ‘‘ Modes of Trial in the Medieval Boroughs of 
England.’’ It will well repay perusal by the learned and curious. 
An article by Albert E. Pillsbury, in the same number, entitled ‘‘ A 
Brief Inquiry into a Federal Remedy for Lynching,’ leads to the con- 
clusion that there is no Federal remedy for lynching, though there 
might be, if Congress should so will it, with respect to the lynching of 
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the subjects of foreign countries. Mr. Pillsbury takes the very 
advanced ground, in which few lawyers will concur, that the omission 
of the proper cfficers of a State to provide protection against mob 
violence is an omission to provide equal protection of the laws, within 
the meaning of the Fourteenth Amendment, since the State can act 
only by its officers. And he says: ‘‘It would seem to follow that 
when a citizen or other person is put to death by a lawless mob, in 
default of the protection which the State is bound to provide for all 
alike, there is a denial of equal protection by the State, in the sense of 
the equality clause, which Congress may prevent by legislation, 
applied to any individuals who participate in or contribute to it, directly 
or indirectly.’’ This reasoning overlooks the fact that the argument 
could be made to apply equally to a denial by a State through its 
proper officers, of protection against murder, highway robbery, bur- 
glary, larceny or any other species of crime. Such a theory would, if 
acted upon and sustained, lay all the criminal laws of the States at the 
feet of Congress. 


InsuRED’s STATEMENT OF INTENDED Svuicipe. — Statements by an 
assured of intended suicide, made after the issuing of an insurance 
policy, are condemned by the courts as inadmissible, and the argument 
of objection lies in the fact that the beneficiary cannot be deprived of 
his interest in the policy, by any act or declaration of the assured, after 
the contract has taken effect. 

But in Merchant’s Life Association v. Treat,! evidence was rejected 
by the trial court, tending to show that the insured, immediately after 
signing an application and before the execution and delivery of the 
policy, asked the agent of the company whether it paid losses on sui- 
cides, and upon receiving a negative answer the applicant said some- 
thing about canceling his application for the policy. The appellate 
court found this question ‘‘ one of first impression ’’ in the courts of 
review in Illinois, stating that there are decisions in cases where the 
admissions of the assured are sought to be used in suits brought by 
beneficiaries, but they are for the most part admissions as to the con- 
dition of health, and are so related to the application for insurance and 
the medical examination as to be held part of the res gestae.” 

But one authority was found by the court upon the precise question 
of the admissibility of statements of an assured, made before the issuing 
of a policy and tending to establish that the insured took the insurance 


198 Ill. App. 59 (1901). ® Citing Schwartz v. Berkshire Life 
. Ins. Co., 91 Ill. App. 494. 
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in anticipation of committing suicide. This is the case of Smith v. 
National Benefit Society.! 

In that case one Tyler made an application to thirty-six different 
insurance companies, by which he secured $282,000 of insurance upon 
his life, and his letters and telegrams to relatives and friends, 
written and sent as steps or agencies in the consummation of his pur- 
pose, indicated a sane and deliberate intent to consummate a fraud, 
which for more than a year had been in preparation, culminating in the 
final act of suicide. In that case evidence was admitted to prove that 
one Bowen at the request of Tyler went to the latter’s friends to raise 
money for him; that he failed to accomplish his purpose, and that on 
his return he had a conversation with Tyler, in which he informed him 
of his failure; in reply to which Tyler said he must have money; that 
if he could not raise it he would commit suicide. This was a few 
months before the process of insuring began, and tended to show an 
existing motive for the fraud in the want of money and failure to obtain 
it, and in the origin and occasion of the alleged suicidal intent. 

The declaration accompanied and characterized an act which was 
itself admissible in evidence, for it indicated the desperate character of 
Tyler’s financial situation, and showed its force and strength asa 
motive to the fraud. 

The witness was also permitted to detail inquiries which Tyler had 
made as to the easiest mode of producing death. The court held that 
these acts and declarations were contemporaneous with the fraud in its 
formative stages, and harmonized so completely with all which after- 
wards occurred, as to constitute, with that, an element of a single trans- 
action, and as coming fairly within the rule relating to res gestae, and 
did not transcend its limits. In that case there was a verdict and judg- 
ment in favor of the insurance society, which was affirmed in the New 
York Court of Appeals. 

As the result of the same reasoning the statements by an assured as 
to the cundition of his health, made after the issuing of a policy, or 
that he contemplated suicide, are not competent in a suit by the 
beneficiaries, and in Jenkins v. Pac. M. L. S. Ins. Co.,? many 
cases are cited in which it was held that statements by the assured as 
to the condition of health, made after the issuing of a policy, are in- 
competent in evidence ia a suit by the beneficiary. The Illinois court 
reversed the judgment of the trial court, holding that in the absence of 
any authority in this State precisely in point, upon the authority of the 
New York decision, as well as upon first impression, the evidence was 


1123 N. Y. 85 (1890). 2 63 Pac. 180. 
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competent and should have been admitted. — National Corporation 
Reporter. 


Wuat 1s Doe Process or Law. —The National Corporation Re- 
porter extracts the following ‘‘ weighty words from the opinion of 
Judges Grosscup and Humphrey in the Assessment Case: ’’ — 


Due process of law, as applied to the cases under consideration, is the 
authorized procedure whereby the property of the individual can be taken by 
the State; it includes the initial authority to levy taxes; the purpose to which 
money thus raised is to be devoted; and the instrumentalities that distribute 
the burden upon the citizens. Ours is a government of laws, and not of indi- 
vidual officers, or of boards, or of men. 

Any substantial departure, therefore, in the collection of taxes, from the 
law, either as to the authority for a tax, or its purpose, or the provisions for 
the just distribution of its burdens, is a departure from due process of law; 
and the enforced collection of taxes, in the laying and distributing of which 
there is a substantial departure from law, is the depriving of a citizen of his 
property without due process of law. 

A substantial step in the taxing pracess as fixed by the law of Illinois; a 
step essential to the equal distribution of the burdens of taxaton; is the de- 
cision and judgment of the State Board of Equalization. The board’s place 
in the taxing system is that of a quasi-judicial body. Its jadgment affects, as 
keenly as that of any court, the property interests collectively, of the several 
districts of the State, and, directly and individually, of the persons and c>r- 
porations owning franchises. No court can by its judgment grasp more com- 
pletely what would otherwise remain the property of the individual. In no 
other tribunal can there be found apter illustration of the power of the State 
to compel the individual to deliver up his property under the stress of law. 
It needs no argument to show that power, such as this, is only exercised 
rightly when exercised judicially. 

The prime quality of every judgment, without which it is no judgment, is, 
that it is the final thought of the judge on the subjects submitted, unaffected 
by extrinsic influences. This implies freedom of mind — not merely theoreti- 
cally, but practically —the freedom of a mind that does not fear, that has no 
wish of its own, that sees nothing not seen through the lenses of the law. 
Judgments honestly made up in such an atmosphere, though subject to review 
for error, are due process of law; judgments affected by fraud or fear, how- 
ever, solemnly entered, are as nothing, when weighed by the constitutional 
guaranties thrown around liberty and property. 


LiaBitity oF A Bank TO OnE wHo HAS Depostrep Money Procurep 
TurovucH a CoNSPIRACY FOR WHICH HE Is AFTERWARDS CONVICTED. — 
In one of his Australian letters to the Law Times, of London, Mr. 
Everarp Diesy, of Sidney, New South Wales, recites, in an admirable 
manner, the following curious case: — 
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There are degrees of coolness in human beings which cannot be measured 
by a thermometer, an example of which was recently contributed by Mr. Zeeb 
in an action brought by him against the Bank of ‘New South Wales. Mr. Zeeb 
had been desirous of obtaining goverament money, like many others in this 
paradise of government billet hunters, but he did not seek it in the usual 
straightforward manner, preferring the more exciting and less sure mode of 
faking up a charge in order to obtain the statutory reward provided in such 
cases. Accordingly, he and some of his friends conspired to charge one of their 
namber with the offense of keeping an illicit still, and in pursuince of the same, 
he received from the government the sum of fifty pounds as reward for his sup- 
posed valuable services. Part of this money he deposited with the defendant 
bank, but was so unfortunate as to be subsequently convicted of the conspiracy 
without having drawn out the balance of his money deposited in the bank. The 
government of the State from whom the money had been fraudulently ob- 
tained demanded and obtained from the bank the balance remaining in their 
hands, being held there to the credit of Zeeb. When Zeeb subsequently ob- 
tained his freedom, he drew a check on the bank for part of the money which he 
had so deposited with them, but his check was dishonored, as there were no 
funds to his credit. Relying upon Foley v. Hill,! as supporting the contention 
that money deposited witb a banker is received by him as his own, it was argued 
for Zeeb that when the money was paid into the bank, without notice of the 
fraud, it became the property of the bank. Zeeb, when he received the money 
from the government, was its absolute owner, and could give a good title to 
any person who took without notice of the fraud.? This contention, ingenious, 
no doubt, and prima facie, logical, was met by the defendant bank with the 
plea that the money having been obtained by fraud, never had become the prop- 
erty of fhe plaintiff, and so the latter could not confer a good title to it. The 
real owners of the money, the government, could adopt the act of the plaintiff, 
in opening an account with the bank, and so were justified in claiming the 
money which the bank legally could and did pay out to them.* For the 
defendant bank the following cases also were relied on: Stone v. Marsh,‘ 
Best v. Hayes.5 After consideration the court sitting in Banco, held that 
the plaintiff was not entitled to succeed. The judgment was unanimous, 
and each of the three judges forming the court gave different reasons 
for his decision. Mr. Justice Stephen rested his decision upon the ground 
that it would be contra bonos mores, against public policy to allow a con- 
victed criminal to bring an action to recover the proceeds of his crime. Mr. 
Justice G. B. Simpson held that although the money when paid into the 
bank was the plaintiff’s and, if it had been paid to them for valuable considera- 
tion and without notice, could not have been recovered by the government, it 
ceased to be his when the government discovered the fraud and disaffirmed the 
contract by which it had been obtained. When that occurred the property in 


12H. L. Cas, 28. 8 McGuines; v. Bank of New South 
2 Cundy v. Lindsay, 38 L. T. Rep. Wales, 1 N.S. W. L. R 97; Healey v. 
573; 8 App. Cas. 459; Kingsford v. Bank of New South Wales, 24 V. L. 
Merry, 11 Ex. 577; Pease v. Gloahec R. 405. . 
(15 L. T. Rep. 6; L. Rep. 1 P. C. ‘6 B. & C. 551. 
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it reverted to the government, and when the check was presented, the defend- 
ants had therefore no funds to meet it. Mr. Justice Cohen held that although 
the defendants, when they received the money, had no knowledge of the fraud, 
yet as they held it at the plaintiff's call, they could not retain it against the 
government any more than they could have retained it if they had been aware 
of the fraud when they received it. 


An Enp or Divorce Apvertisinc In New York.—If the New 
York legislature had done nothing at its last session beyond 
passing Senator McKinney’s bill providing that it shall be a mis- 
demeanor to advertise and offer to appear as attorney in divorce cases, 
the members would still deserve well of their constituents. We have, 
on occasions too numerous to mention, aired our views on the subject 
of advertising, and pointed out the line of demarkation which can 
properly be drawn. It therefore w.ll serve no useful purpose to go 
into the matter again here. Advertising for divorce business should 
not be tolerated for an instant. The proceeding smacks altogether too 
much of a shyster and should furnish an entirely adequate cause for 
disbarment of the individual engaged therein. Hence we welcome this 
innovation and trust that other law-making bodies will in the near 
future see their way clear to ‘‘go and do likewise.’’ — American 
Lawyer. 


Tue SHort Cause CaLtenpar Law. —In an appreciative 
biographical sketch of THzopore G. Casz, which we find in a recent 
number of the Chicago Law Journal, the enactment of the statute in- 
dicated by this caption is attributed to his efforts. Many lawyers will 
be curious to know what a law is that has within it the magic of pro- 
ducing such beneficial results. The sketch in question says: — 


The Short Cause Calendar Law, which is recognized by the bench and bar 
as a most beneficent public measure, owes its place upon the statutes of IIli- 
nois to the discernment and persistent efforts of the subject of this notice. 
This law has made it possible to beg'n and end a suit within two months, in- 
stead of two or three years, and has practically put a stop to eighty per cent of 
all appeals from justices’ courts. Before the enactment of this law, which 
was conceived and drawn by Mr. Case, the rankest injustice and oppression 
was possible, and in thousands of actual cases, under the guise and protection 
of the nisi prius courts. A laborer, a mechanic, a clerk, a washerwoman having 
a righteous claim for services against a wealthy employer, weak in morals but 
wise in law, failing to collect-their just dues, driven to desperation by the 
crying necessities of those dependent upon them, would bring suit before a 
justice of the peace, secure a judgment, defendant would take an appeal, and 
the bond and transcript once in the upper court, the poor plaintiff might just 
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as well have waited till the final day of judgment before bringing suit. A com- 
plaisant court and a crafty lawyer could easily play shuttlecock and battledore 
with an appeal from a justice of the peace until a transcript became illegible, 
bondsmen died or went into bankruptcy, or the platotiff filled a pauper’s or sui- 
cide’s grave. Such iniquities were made impossible by the Short Cause Cal- 
endar Act. Another course of vexatious, and ofttimes malicious procedure, 
akin to abuse of process, was sadly discouraged and practically abolished by 
the enactment of Mr. Case’s humane measure. ‘There are those, and their name 
is legion, who were wont to compel the payment of a questionable claim by 
suing therefor in a justice’s court and obtaining a judgment through the co- 
Operation of a superserviceable constable to make the life of the defendant an 
inquisition. Under the old practice the defendant could find no protection in 
an appeal, as he could not get it to hearing, but under the Short Cause Calendar 
Law it was made possible for that appeal to be heard, the judgment reversed, 
the plaintiff’s malicious motives exposed and he mulcted in the costs. Besides 
these two instances in which the law in question had a most positive and hu- 
mane effect, it, as a matter of economy, was a provident measure, as, in 
decreasing the number of appeals it practically saves to the common people 
thousands of dollars yearl.y 


Practica Demonstrations Damaces Suits.— The Albany Law 


Journal gives the following amusing account of a rather remarkable 
West Virginia court room scene ; — 


Parkersburg, West Virginia, recently furnished a novelty on the way of pro- 
cedure which is calculated to make lawyers rub their eyes and ask, in a be- 
wildered way ‘‘ What next?”’ In a damage suit against a trolley company, for 
damages to a fair plaintiff caused, as alleged, by her dress becoming caught on 
the projecting part of a brake of a trolley car, Charles T. Caldwell, counsel for 
the plaintiff, appeared in court attired in a woman’s skirts, in order to practi- 
cally demonstrate to the judge and jury just how the accident was caused. The 
appearance of the counsel, whose avoirdupois is described as exceeding 300 
pounds, thus attired, was naturally the occasion of much hilarity in the court 
room, and the dignity of the tribunal of justice, as well as the feelings of the 
counsel for the defense, suffered a rude shock. Whether it was owing to this 
daring innovation of the counsel for the plaintiff or to the inherent merits of 
his case we are unable to say, but the fact remains that the jury rendered a 
heavy verdict in favor of Mr. Caldwell’s client. Now the defense proposes to 
make the action of the judge in permitting the counsel to thus robe himself and 
appear in court, one of the grounds for demanding a new trial. The action of 
the higher courts will be watched with interest. Let no one declare hereafter, 
however, that the law is not a progressive science. j 


A Prisoner SENTENCED FOR Lire OUTLIVES ALL THE ACTORS IN 
nis TriaL. —‘‘ For forty-two years, since,’’ says the Green Bag, 
‘George Knight, who murdered his wife in Poland, Androscoggin 
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Couaty, Me., in 1856, has been serving his life sentence in the State 
prison at Thomaston. It is a remarkable record, without an equal in 
the State, and probably few equals anywhere. Ofall the men who took 
a prominent part in the events which led up to his conviction, he alone is 
alive to-day. The judge that sentenced him is dead. His counsel is 
dead. The county attorney and the attorney-general who conducted 
the case against him are dead. Dead, also, are the court officials and 
nearly all the jurymen, and yet these men lived a life of freedom and 
his has been passed within prison walls. Heis now eighty-two years 
old, and is still in good health and clear of mind andeye. He was first 
sentenced to death, and we venture the opinion that he has regretted 
many times that this sentence was ever commuted.’’ 


Uncommon ‘‘ Common Jury.’?— The London Mail says: What is 
known as a ‘‘common’”’ jury was impaneled recently in Mr. Justice 
Bingham’s court. It was really a most uncommon one. 

Sixty-two jurymen named Clark, or Clarke, answered to their names 
in the fifth court of the King’s Bench Division. 

The amazing number of Clarks and Clarkes caused a loud laugh in 
court, and by way of selecting just enough for a jury, the clerk asso- 
ciate called on ‘‘ George Clark.’’ 

About twenty of the sixty-two gentlemen answered to this Christian 
name, so the associate clerk proceeded to select a few specimens, and a 
jury was ultimately made up of the following: — 

Benjamin Clark, plumber. , 

George Clark, clerk. 

George Clark, clerk. 

George Clark, clerk. 

John Clark, builder. 

John W. C. Clark, manager. 

Joseph C. Clark, ivory worker. 

Thomas M. Clark, clerk. 

George Clarke, stick dresser. 

Stephen Clarke, furrier. 

Swan Clarke, builder. 

G. H. Clarkson. 

This mass meeting of the Clarks and the Clarkes was generally re- 
garded as being a carefully-prepared joke on the part of the sheriff of 
Middlesex. 

The whole panel hailed from the neighborhood of Hackney. The 
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only two remaining jurymen on the panel not named Clark or Clarke 
were both named Coster. 
In Mr. Justice Grantham’s court the other day eleven Browns and 


one Browning occupied the jury box. Have the Smiths ever made up 
a whole jury? ; 


Contempt or Court ror A Master TO DIscHARGE A WORKMAN BE- 
CAUSE HE HAS BEEN OBLIGED TO SERVE AS A JUROR. — We take the fol- 
lowing observations on this subject from the Law Times (London): — 


The subject of contempt of court has recently been discussed in two cases 
the circumstances of which were very dissimilar. Judges always view with 
great severity any conduct whether tending directly to interfere with the 
course of justice —e. g., where an attempt is made to intimidate a witness — 
or indirectly prejudicial to its due administration —as the punishment of a 
person, who has been obliged to take part in legal proceedings, for so doing, 
There is, of course, a@ wide difference between the two classes of contempt. 
The former may amount to an actual injury to the litigants in a particular case, 
and always proceeds from personal reasons. The latter may have no effect 
upon the litigants themselves, and may be dictated by motives altogether 
foreign to the subject-matter of, and parties to, the litigation. It is much 
easier to determine whether an alleged contempt of the former kind has been 
committed than whether a person has been guilty of the latter. 

In one of the two cases referred to, the question was whether in an action 
against the proprietor of a newspaper to recover money paid to stop attacks on 
the plaintiff in the said newspaper the fact that the defendant, who had for 
years been publishing attacks on the plaintiff, continued to publish them after 
the commencement of the suit constituted a contempt of court by reason of the 
prejudice which might be thereby created in the minds of the jury who would 
have to try the case. It was not shown that the attacks had increased since 
the action had started, but had, if anything, rather moderated; and the judges 
thought that no effect was likely to be produced on the jury by the mere fact 
that the defendant had continued to publish articles which were not connected 
with the particular matter in dispute in this action. In effect they only 
amounted to so many more alleged libels of the same character, the truth or 
falsity of which would be a matter to be determined (if at all) in another ac- 
tion. There is an appreciable distinction between this and the publication of 
matter pending the trial with reference to it, and which may prejudice the jury. 

In the other. case, a much more difficult question is suggested, the solution 
of which was not, in the event, required, owing to a different state of facts 
being revealed from those which led the judge to take the course he did. Mr. 
Justice Walton had been informed that a person who had served as a juror had 
been dismissed from his employment because he had absented himself in order 
to comply with the jury summons. Prima facie this seemed such an arbitrary 
and reprehensible act on the part of the employer that the learned judge felt 
himself justified in requiring the mas‘er to attend and give an explanation, his 
lordship observing that, if the facts were as represented to him, he should 
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have to consider very seriously what course he should adopt in what he char- 
acterized as a case of something very like contempt of court. 

Ono further inquiry it appeared that the employer, who attended in court, 
had not dismissed the man because of the jury summons, but that he had filied 
up his place because he did not return the next day. The explanation rendered 
it unnecessary to decide what would have been the position had the facts been 
as originally represented. The learned judge’s remarks suggest whether any 
punishable contempt would have been committed in that case. We are not 
aware of any reported decision which has gone so far as to make it an offense 
to dismiss a person who has been summoned as ajuryman. In Rowden v. Uni- 
versities Co-operative Association,! where a witness had been dismissed for 
making an affi javit in an action in which his employers were concerned, it was 
contended on behalf of the employers that they were legally entitled to dismiss 
the employé, and that, on the principle afterwards elaborated in such cases as 
Bradford Corporation v. Pickles? and Ailen v. Flood,’ the motive was imma- 
terial. But Mr. Justice Kay said it made no difference whether the act com- 
plained of was in itself legal or not if it was done in such a way as to amount to 
an interference with the course of justice. In the case of the juryman, it is 
obvious that the same considerations do not arise, or, at any rate, ina very 
remote degree. It could hardly be said that to dismiss a person for service on 
a jury would be an interference with the course of justice, in the sense of preju- 
dicing the case of the litigants. The contempt, if any, is rather in the nature 
of an insult to the law, and we do not see much difference between this and a 
burlesque of.judicial proceedings or a general refizction upon judges and law- 
yers. In this view we deprecate judicial notice being taken of conduct, how- 
ever indefensible on abstract principles, unless it can be effectively followed 
up by something more than mere censure. Indeed, unless a judge can commit 
for contempt in such cases, we do not see what power he has even to summon 
a person before him; and, if he has no such power, the excess of jurisdiction 
may only react prejadicially upon the influence and authority of the bench. 


Text oF THE Provistonat InsuncTION AGaINsT THE ‘“ BEEF 
Trust.’? —This case is likely to become so celebrated that we print 
below the full text of the provisional injunction against the so-called 
‘Beef Trust,’’ granted at Chicago on May 20th, by Hon. Peter S. 
Grosscup, United States Circuit Judge: — 


This cause, coming on to be heard upon the motion of the complainants for 
a temporary injunction as prayed in said bill, and the complaiuants having 
exhibited their sworn bill to the court and divers affidavits in support thereof, 
no answer or demurrer having been filed thereto, nor any affidavit in resistance 
thereof, and the court having heard the argument of counsel, and being fully 
advised in the premises, doth order that a temporary writ of injunction issue re- 
straining, until che final hearing or further order of this court, the said defendants, 
Swift & Co., the Cudahy Packing Company, the Hammond Packing Company, Ar- 
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mour&Co., the Schwarzschild & Sulzberger Company (corporations respectively), 
Nelson Morris, Edward Morris and Ira N. Morris, copartners as Nelson Morris 
& Co.; J. Ogden Armour, Patrick A. Valentine, Calvin M. Favorite, Arthur 
Meeker, Thomas J. Connors, Charles F. Langdon, Michael Cudahy, Edward A. 
Cudahy, Patrick Cudahy, Albert F. Brochert, Gustavus F. Swift, Louis F. 
Swift, Lawrence A. Carton, D. Edwin Hartwell, Jesse P. Lyman, Frank E, 
Vogel, Louis Pfelzer, William Russell, Albert H. Veeder, Henry Veeder, 
Edward C. Swift, Ferdinand Sulzberger and W. H. Noyes, and each of them, 
their respective agents and attorneys, and all other persons acting or claiming, 
or assuming to act under their authority, or that of any of them, from entering 
into, taking part in or performing any contract, combination or conspiracy, the 
purpose or effect of which will be, as to trade and commerce in fresh meats, a 
restraint of trade or commerce among the several States, Territories and the 
District of Columbia, either by directing or requiring their respective agents 
from refraining to bid against each other in the purchase of live stock; or col- 
lusively, and by agreement, refraining from bidding against each other at such 
sales or by arbitrarily raising or lowering prices; or fixing uniform prices at 
which said meats will be sold, either directly or through their respective 
agents; or by curtailing the quantity of such meats shipped to such markets 
and agents; or by imposing penalties for deviations from prices; or by estab- 
lishing and maintaining uniform rules for the giving of credit to dealers in 
such matters; or by imposing uniform charges for cartage and delivery of such 
meats to dealers and consumers; or by any other method or device, the pur- 
pose and effect of which is to restrain trade and commerce, as aforesaid. 

And, also, from violating the provisions of the said act of Congress by com- 
bining or conspiring together or with each other and others, to monopolize, 
attempt to monopolize, any part of the trade and commerce in fresh meats 
among the several States and Territories and the District of Columbia by 
demanding, obtaining, or, with or without the connivance of the officers or 
agents thereof, or of avy of them, receiving from the railroad companies or 
other common carriers transporting such fresh meats in such trade and com- 
merce, either directly or by means of rebates, or by any other device, for 
transporting of such fresh meats, from the points of the preparation and pro- 
duction of the same from live stock, or elsewhere, to the markets for the sale 
of the same to dealers and consumers in other States and Territories, than 
these wherein the same are so prepared, or the District of Columbia, less than 
the regular rates which may be established or in force on their several lines of 
transportation, under the provisions in that behalf of the laws of the United 
States for the regulation of commerce. 


It will be observed that the statement contained in this order of what 
the defendants are to refrain from doing, is couched in the. most gen- 
eral terms, and leaves the widest latitude for judicial interpretation 
upon subsequent proceedings for contempt. When a man is forbidden 
to do anything, upon pain of being punished as for a crime in case he 
does it, he ought to be distinctly apprised beforehand, so far as the 
nature of the case will permit, of what he is forbidden to do. 
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DamaGaEs FOR Menta anp Nervous SHock.'— The question for 
discussion is whether damages for nervous or mental shock are, or are 
not, too remote. By nervous shock is meant a shock to the nerve and 
brain structures of the body; by mental shock a shock to the moral or 
intellectual sense. 

With reference to damage arising from the latter the rule of English 
law is that no action will lie for mental suffering unattended by physi- 
cal injury. As was said by Lord Westbury in Lynch v. Knight: ? 
‘*‘ Mental pain or anxiety the law cannot value, and does not pretend 
to redress, when the unlawful act complained of causes that alone ; 
though where a material damage occurs, and is connected with it, it is 
impossible a jury, in estimating it, should altogether overlook the feel- 
ings of the party interested.’’ For example in a case of defamation 
the court (or jury) in assessing damages could not avoid taking into 
consideration the injured feelings of the plaintiff, though if the plain- 
tiff failed to prove publication to a third party, no matter how deeply 
his feelings might be wounded at the words used to him by the defend- 
ant, he would have no remedy by way of damages. 

The reason for the rule above given seems to be that however keen. 
and painful an emotion of the mind may be, it can only be measured. 
and proved by physical effects. The case of assault forms an excep-. 
tion to the rule, for the essence of the wrong consists in putting a man 
in present fear of violence. No physical injury need be shown either. 
as the immediate consequence of the defendant’s wrongful act, or as, 
the immediate consequence of the fear in which the plaintiff was put by. 
reason of the wrongful act. Again it makes no difference that the. 
defendant was actually unable to cause the violence threatened, pro-' 
vided that the plaintiff believed that he was able to carry out his. 
threat. 

We now come to consider the case of damage arising from nervous 
shock, i. e., from a shock to the nerve and brain structures of the: 
body. To take the simplest case, suppose that A. does a wrongful: 
or negligent act which causes impact with B.’s body, the result of which 
impact is a shock to B.’s nervous system, then there can be no doubt 
that B. will have a right of action against A. for the injury sus- 
tained. 


But suppose that there is no actual impact and that B. is merely’ 


1 This article, by Professor T. J. subject which we intend to consider 
STRANGMAN, B. A., LL.B., Barrister- hereafter in this Review, from the 
at- Law, is taken from the Bombay Law standpoint of the American authori- 
Reporter. It deals, from the stand-  ties.— Eps. Am. Law Rev. 
point of English authorities, with a 29H. L.C., p. 598. 


600 36 AMERICAN LAW REVIEW. 


occasioned terror or fright which, in turn, causes a nervous shock, wil} 
this injury be a consequence too remote to fix A. with liability? The 
Privy Council in the case of the Victorian Railway Commissioners v. 
Coultas! have answered this question in the affirmative. In that case 
a man and his wife whilst driving home had to cross the defendant’s 
line of railway at a level crossing. On their approach the gafe- 
keeper opened the gate nearest to them and then crossed the line to 
open the gate on the other side, being followed by the man and his 
wife in the carriage. When they got on to the line they observed a 
train approaching, and the gate-keeper just managed to open the gate 
in time for the man to get the carriage clear of the train, which passed 
within a few inches of it. The wife was so overcome by fright that she 
incurred a severe shock to her nervous system, which subsequently 
manifested itself, inter alia, in a miscarriage. 

In giving judgment Sir R. Couch says: ‘' Her fright was caused by 
seeing the train approaching, and thinking they were going to be killed. 
Damages arising from mere sudden terror unaccompanied by any phys- 
ical injury, but occasioning a nervous or mental shock, cannot under 
such circumstances, their Lordships think, be considered a consequence: 
which, in the ordinary course of things, would fl»w from the negli- 
gence of the gate-keeper. If it were held that they can, it appears to 
their Lordships that it would be extending the liability for negligence 
- much beyond what that liability has hitherto been held to be. Not 
only in such a case as the present, but in every case when an accident. 
caused by negligence had given a person a serious nervous shock, there 
might be a claim for damages on account of mental injury. The dif- 
ficulty which now often exists in cases of alleged physical injuries of 
determining whether they were caused by the negligent act would be 
greatly increased, and a wide field opened for imaginary claims.’’ 

As has been pointed out by Mr. Beven, in his work on Negligence, 
the error pervading the judgment is that nervous shock is regarded as. 
being equivalent to mental shock, in the sense in which the latter term 
has been used in this paper; in other words, that nervous shock is 
something affecting the mental functions only, whereas nervous shock 
is in itself a peculiar physical state of the body. The true question in 
determining liability in cases of this kind would seem to be that formu- 
lated by Sir Frederick Pollock, in his work on the Law of Torts, viz., 
‘* whether the fear in which the plaintiff was put by the defendant’s 
wrongful or negligent conduct was such as, in the circumstances, 
would naturally be suffered by a person of ordinary courage and tem- 
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per, and such as might thereupon naturally and probably lead, in the 
plaintiff’s case, to the physical injuries complained Qf.’’ ; 

This latter view, though not so clearly expressed, was taken by the 
Exchequer Division in Ireland in the case of Bill v. G. N. R. Co.! 

In summing up, the judge in the court of first instance told the 
jury that, if great fright was, in their opinion, the reasonable and 
natural consequence of the circumstances in which the defendants, by 
their negligence, had placed the female plaintiff, and that she was 
actually put in great fright by those circumstances; and if the injury 
to her health was, in their opinion, the reasonable and natural consc- 
quence of such great fright, and was actually occasioned thereby, 
damages for such injury would not be too remote. This direction was 
approved of by the Exchequer Division, which directly dissented from 
the reasoning in the Privy C ouncil case, preferring to follow an unre- 
ported case in the Court of Appeal in Ireland. 

At the conclusion of his judgment Palles, C. B., says: ‘‘I am of 
opinion that, as the relation between fright and injury to the nerve and 
brain structures of the Lody is a matter which depends entirely upon 
scientific and medical testimony, it is impossible for any court to lay 
down, as a matter of law, that if negligence cause fright, and such 
fright, in its turn, so affects such structures as to cause injury to 
health, such injury cannot be a ‘ consequence which, in the ordinary 
course of things, would flow from the’ negligence, unless such injury 
‘accompany such negligence in point of time.’ ”’ 

The question has only come up directly once again in England since 
these decisions, and then only before a court of first instance. The 
case was that of Wilkinson v. Downton.? 

The defendant, by way of a practical joke, falsely represented to 
the plaintiff, a married woman, that her husband had met with a seri- 
ous accident. 

The defendant made the statement with the intention that it should 
be believed to be true, and asa matter of fact plaintiff did believe it to 
be true, and in consequence suffered a severe nervous shock. Wright, 
J., refused to follow Coultas’ case, his principal grounds being (1) 
that the decision had been dissented from in Ireland, and (2) that 
there was no element of willful wrong such as in the case before him. 
With reference to the latter ground it is submitted that there should be 
no distinction drawn between cases of willful wrong-doing and cases 
of negligence with regard to the question of remoteness of damage. 
Apart from the case of a man being responsible for consequences 
which he himself actually anticipated, the general rule of law is that a 


1 26 L. R. Ir. 428. 21L. R. 897; 2 Q. B. 67. 
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man is only responsible for the natural and probable consequences of 
his acts. From the earlier part of the judgment it is clear that in the 
case in question the defendant was held liable, not because the conse- 
quence was one which he anticipated, but because it was a natural and 
probable consequence of his act. In other words he was held liable on 
the general principle of law governing both cases of willful wrong-doing 
and negligence. This being so the distinction drawn at a later stage 
would seem to be out of place. 

Should a case of nervous shock arising from a willful act of negli- 
gence come before the courts again, it seems probable that the decision 
of Wright, J., and those of the Irish courts, would be followed in prefer- 
ence to that of the Privy Council, which it must be remembered is only 
binding upon the State of Victoria. In New York, however, the same 
view has been taken in a recent case in appeal as that taken by the 
Privy Council. 

It remains to notice that no difficulty has ever been felt in fixing 
liability on a defendant for damage done by an animal owing to fright 
caused bya negligent act. Thus in the case of M.S. J. and A. Ry. 
Co. v. Fullerton,' where the servants of the railway company negli 
gently discharged steam from an engine at a level crossing, thereby 
causing the horses of the plaintiff, which were waiting to pass over 
the line, to run away, break the carriage they were harnessed to, 
and injure themselves, the railway company were held responsible for 
the damage. It would seem as natural to expect a shock to the nery- 
ous system as a result of fright in the case of a human being, as to 
expect damage to the animal itself and to surrounding objects in the 
case of an animal being frightened. 


Jupces Drvipinc Accorpine To PorrTicaL PrepiLections: THE Sv- 
PREME CouRT OF THE UNITED States NoT SuBJECT TO THIS CHARGE. — 
It has often been charged that where questions of a political nature 
are submitted to a bench of judges, they will almost invariably divide 
according to their political predilections. Certainly this charge does 
not apply to the Supreme bench of the United States as now consti- 
tuted. This is made very clear by the paper of Hampton L. Carson 
concerning that court, which has been recently published in the Satur- 
day Philadelphia Record. He writes: — 


The most noticeable feature in the opinions delivered in the Supreme Court 
during the past ten years is their entire freedom from partisanship. There is 
no longer a distinct cleavage between Republicans and Democrats. Every case 
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of supreme importance has resulted in many and decided differences of view 
but no one could have safely undertaken to predict how the individual justices 
would express themselves. The passions and antagonisms of earlicr days have 
disappeared, and though unanimity of opinion can no longer be looked for, 
yet when the opinions and dissenting opinions come to be read, it will be 
found that great questions are discussed with marvelous ability, with profound 
knowledge of our constitutional and political history, with conclusions strongly 
stated and arguments forcibly put, but with an entire absence of bitterness and 
gall. In the celebrated O:iginal Package case of Leisy v. Hardin, which in- 

volved the power of a State under a so-called exercise of police power to ex- 
clude by law from its territory goods which the State deemed deleterious, such 
as intoxicating liquers, and which it was strongly insisted conflicted with the 
exclusive power of Congress to regulate interstate commerce, Chief Justice 
Fuller, supported by Justices Field and Lamar, Democrats, all of them, took 
strong ground in favor of national power, and without flinching overruled 
Chief Justice TANEY, the strongest of Democratic judges; while Justices Gray, 
HARLAN and BREwER, Republicans all, arrayed themselves in support of the 

authority of the State. 

In the Income Tax cases, which, both in the arguments of counsel and the 
opinions of the court, are perfect mines of historical learning, we find the 
Chief Justice and Mr. Justice FIELD denying the constitutionality of an act of 
Congress, and thus exercising the highest power of the court, while Mr. Jus- 
tice WHITE, sustained by Mr. Justice HaRLAN, contends in vain for the exer- 
cise of national power. The same phenomenon is presented on the reargument, 
only the dissent becomes stronger by the participation of Justices BREwER and 
Jackson. 

In the Insular cases, in which the only clear and definite result reached, 
amid a great conflict of reasons, is that Porto Rico is not at present included 
within the ‘‘ uniformity ’’ clause of the Constitution of the United States, and 
that, therefore, in the well-known phrase, “‘ the Constitution does not follow the 
flag,’? we may easily lose ourselves in the effort to understand the reasons or re- 
sults reached or not reached in the other cases. It would be impracticable in a 
paper such as this to attempt even to analyze those opinions, but, looking at 
the matter solely from a common sense and plain popular point of view, un- 
colored by sentiment, does not the great mass of people now regard with 
satisfaction the result reached by the majority of the court? Suppose it had 
deen decided that Porto Rico was a part of the United States within the mean- 
ing of the constitutional ‘provision that ‘‘all duties, imposts and excises 
shall be uniform throughout the United States,’? would we not at once have 
been face to face with the language of the Fourteenth and Fifteenth Amend- 
ments: ‘* All persons born or naturalized within the United States and sub- 
ject to the jurisdiction thereof are citizens of the United States and of the 
State within which they reside,’ and “the right of citizens of the United 
States to vote shall not be denied or abridged by the United States or any State 
on account of race?’? Was it not most wise to hold, as the court has done, 
that the Constitution did not of itself extend to our new island possession, but 
that it was left under the Constitution for Congress in its wisdom at the 
proper time to enact such laws as might seem proper for their government? 
Would any man have relished a decision that, whether we liked it or not, 
whether we deemed it wise or not, those islands and their dusky millions had 


ease 


604 36 AMERICAN LAW REVIEW. 


become integral parts of the United States? But by leaving it open to Con- 
gress to extend in the future such provisions of the laws and the Constitution 
as the exigencies of the case require, and only as required, the difficulties and 
dangers of our new problem have been greatly diminished by the prudent and, 
as we think, the proper action of the court. Iam in favor of the present re- 
tention of all that we have acquired, and I have an abiding faith that this and 
the coming generations wiil deal successfully though not without trouble, 
with al the vexatious questions which will certainly arise. But had we been 
hampered by a decision of the court that the Constitution was self-extending, 
the woes of the situation would have been immediate and extreme. To any 
one who feels that on sentimental grounds the Constitution ought to accom- 
pany the fiig, let me put the simple questions: Could we sell Rhode Island? 
No; she is a sovereign State. Could we sell Arizona or Oklahoma? No; 
they are too near Statehood. Could we sell Alaska? Yes; but would it be 
wise? Could we sell Porto Rico or the Philippines? Yes, but would it be 
wise? Men may well differ on this last question, but their very differences 
indicate the substantial basis of the distinctions to be drawn between the 
status of the islands and the Territories and States of the United States. 
That there is such a distinction was plainly visible to the Supreme Court, and 
80 far from plunging us into peril they have delivered us from evils that we 
wot not of. 


Tue Late Lorp PAUNCEFOTE, JURIST AND AmBassapor. — The Law 
Journal (London) speaking of the death of Lord Pauncefote, says: — 


Lawyers, while sharing the widespread regret which the death of Lord 
Pauncefote has created both in England and America, may take a special pride 
in his career, for he was among the many distinguished men whom the law has 
given to the public service. His career was unique both in the annals of the 
bar and of diplomacy. From the obscure position of a conveyancer in Lincoln’s 
Inn he became, after practicing for a short period as an advocate in the colony, 
Attorney-General of Hong Kong; from the office of Chief Justice of the Lee- 
ward Islands he passed to the post of Legal Assistant-Secretary at the Colonial 
Office; from the position of Permanent Under-Secretary of State for Foreign 
Affairs he was promoted to the high office of Ambassador to the United States. 
No other jurist ever achieved so much success as a diplomatist, and no other 
diplomatist ever displayed so fully the best characteristics of the jurist. His 
death creates a vacancy on the permanent Court of Arbitration established at 
the Hague, of which, with Sir Edward Fry, Sir Edward Malet, and Professor 
Westlake, he was appointed a British member in 1900. It will be difficult, if 
not impossible, to find a successor who combines, as Lord Pauncefote did, the 
highest qualities of the lawyer and the man of affairs. 


Tse Last ‘* Crear Cuance’’ Doctrine. — This doctrine forms the 
subject of a note to the case of Bogan v. Carolina &c. R. Co.’ It is 
also discussed at length and with intelligence, though somewhatacet- 
iously, in the April number, 1902, of Case and Comment. The writer 
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of the editorial, after attributing the doctrine to the celebrated case of 
Davies v. Mann,' says: — 


The courts and text-book writers generally refer to this care as ‘‘ the 
Donkey Case,’? some because the animal that was the victim of the accident 
was a donkey, and others apparently because of the doctrine these promul- 
gated. As the doctrine has been most frequently invoked by persons (their 
heirs or representatives) who have sought repose upon railroad tracks, or an 
airing upon railroad trestles, the choice of the name has been vindicated, 
whatever may have suggested it. 

The doctrine has been accurately and felicitously stated by a writer in the 
Quarterly Law Review,? as follows: ‘“‘ The party who last has a clear oppor- 
tunity of avoiding the accident, notwithstanding the negligence of his opponent, 
is considered solely responsible for it.”’ 


He also humorously winds up his discussion of the doctrine thus: — 


In concluding, Mr. Kipling’s version of the remarks addressed by Noah, 
while persuading the prototype of Mr. Davies’ donkey to enter the ark, seems 
appropriate: — 

** Divil take the ass that bred you, 
And the greater ass that fed you.”’ 

The mind gets into a whirl in considering this doctrine, and the case 
in which it is supposed to have originated. It will be recalled that 
Davies fettered his ass and then turned it loose upon the highway. 
In exposing his ass, thus fettered and helpless, to the ordinary dangers 
of the highway, Davies was unquestionably guilty of a want of ordi- 
nary care, and this want of ordinary care unquestionably contributed 
to the injury which the ass received when the servant of Mann ran over 
it; for if Davies had kept the animal in his inclosure, or had turned it 
out without fettering it, it would have escaped such injury. But since 
the servant of Mann could have avoided the consequences of Davies’ 
negligence, that is, could have avoided running over the animal by the 
exercise of ordinary care, — Mann was compelled to pay Davies the 
full value of the animal,— that is to say, Mann was compelled to pay 
Davies not only for the consequences of his own servant’s negligence, 
but also for the consequences of the negligence of Davies himself. 

Now, let us see how the doctrine looks if it is turned around: The 
servant of Mann was guilty of negligence contributing to the injury,— 
that is, he was guilty of negligence in running over Davies’ animal, fet- 
tered and helpless in the highway. But Davies could have avoided the 
consequences of the negligence of Mann’s servant, — that is, he could 
have avoided this injury to his animal, by the exercise of ordinary care 
on his own part, as by keeping the animal in his inclosure, where he 
ought to have kept it, or by turning it out without being fettered, if 


1 10 Mees. & W. 546. 2 Vol. 2, p. 507. 
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he chose to take the risk of turning it out at all. Davies, therefore, 
under the old conception of concurrent negligence, was not entitled to 
recover damages of Mann, because the negligence of Mann con- 
tributed, in some degree, to the catastrophe; and the old doctrine, 
still often repeated, was, that contributory negligence ‘‘ in any degree ’’ 
bars a recovery.! But the ‘‘last clear chance’’ doctrine is that con- 
tributory negligence in any degree, no matter how gross, as where a 
man lies down on a railroad track and goes to sleep, — does not bar a 
recovery, provided the defendant might, by the exercise of ordinary or 
reasonable care, notwithstanding the negligence of the plaintiff, or of 
the person killed or injured, have avoided the catastrophe. The theory 
is that the negligence of the defendant is the proximate cause of the 
injury, and that the negligence of the plaintiff or of the person killed 
or injured, is but the remote cause, and consequently not the cause at 
all in a juridical sense. It is, in this theory of the law, the case where 
the negligence of the plaintiff or of the person killed or injured creates 
merely the condition of danger, and where the subsequent negligence of 
the defendant inflicts the injury. The ‘‘ last clear chance ’’ doctrine 
is generally stated to be that, although A. may have negligently ex- 
posed his person or his property to injury at the hands of B., yet if, 


notwithstanding the negligence of A., B. could have avoided injuring 
the person or the property of A. by the exercise of ordinary care, but 
failed to exercise such care, in consequence of which B. inflicted the 
injury, then full damages can be recovered of him for the injury.” 
Would it not be a better rule if the law were to apportion the damages, 


1 Thomp. Neg., 2d. ed., §§ 170, 171, 
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2 See Radley v. London &c. R. Co., 
L. R. 9 Exch. 71; 8. c. 43 L. J. Exch. 
73; 1 App. Cas. 754 (reversing L. R. 
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Thomp. Neg., Ist ed. 1108; Farley v. 
Richmond &c. R. Co., 81 Va. 783; Bal- 
timore &c. R. Co. v. Kean, 65 Md. 
394; Boston &c. R. Co. v. McDuffey, 
25 C. C. A. 247; 8. c. 51 U. S. App. 
111; 79 Fed. Rep. 934, 941; Radley v. 
London &c. R. Co., 1 App. Cas. 754; 
Scott v. Dublin &c. R. Co., 11 Irish 
Com. Law, 377; Austin v. New Jersey 
Steamboat Co., 43 N. Y. 75, 82; Lucas 
v. Taunton &c. R. Co.,6 Gray (Mass.), 
64, 72; Northern Central R. Co. »v. 
Price, 29 Md. 420; Omaha Street R. 
Co. v. Martin, 48 Neb. 65; s.c. 4 Am. 
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Tex. &c. R. Co. v. Nolan, 11 C. C. A. 
202; s. c. 62 Fed. Rep. 552, 556; Ford 
v. Charles Warner Co., 1 Mary (Del.), 
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and punish the plaintiff somewhat for bis own negligence, instead of 
compelling the defendant to pay all the damages produced by the neg- 
ligence of both parties? The doctrine is often described as the prior neg- 
ligence of the plaintiff, and the subsequent negligence of the defendant. 
If this is a correct description of it, then it is not strictly a case of con-. 
curring negligence. But a very slight consideration of the question will 
show that it is strictly a case of concurring negligence. Davies hoppled 
his ass and turned it out to graze on the highway. He suffered it to re- 
main on the highway until the very moment when it was run down and 
killed by the servant of Mann. Although the negligence of Davies in 
thus exposing his ass to danger began prior to the time of the negli- 
gence of the servant of Mann, yet it continued down to the very point 
of time of that negligence; and the case was therefore in strictness a 
case of concurring negligence. 

But the negligence of the plaintiff is of a different quality from that 
of the defendant. As already said, the plaintiff merely creates the 
condition of danger. His negligence is somewhat of a negative char- 


acter; the defendant is the actor; his immediate act does the mischief. 
In judging of that act by the standard of ordinary care, the difficulty 
of the cases lies in defining to what extent the defendant is under the 
duty of exercising care to discover the exposed situation of the plaintiff 


or person receiving the injury. Even in the case of railway injuries, 
there isa sharp conflict of doctrine on this question. One class of 
cases holds that a railroad company stands under no duty to take 
special precaution to avoid injuring trespassers upon its tracks or 
grounds, until presence of the trespasser becomes known.! 


1 St. Louis &c. R. Co. v. Monday, 
49 Ark. 257; s. c. 4 S. W. Rep. 782; 
Williams v. Kansas City &c. R. Co., 
96 Mo. 275; s. c. 9 S. W. Rep. 5738; 
State v. Baltimore &c. R. Co., 69 Md. 
494; .8.c. 16 Atl. Rep. 210; 18 Md. L. 
J. 792; Baltimore &c. R. Co. v. State, 
69 Md. 561; s. c. 16 Atl. Rep. 212; In- 
ternation &c. R. Co. v. Kuehn, 70 Tex. 
582; s.c. 18 S. W. Rep. 484; Norfolk 
&c. R. Co. v. Harman, 83 Va. 553; s.c. 
18S. E. Rep. 251; East Tennessee &c. 
R. Co. v. Fain, 12 Lea (Tenn.), 35; 
Gerkins v. Louisville &c. R. Co., 17 
Ky. L. Rep. 201; s.c. 30 S. W. Rep. 
651 (no off. rep.); Texas &c. R. Co. v. 
Breadow, 90 Tex. 26; s. c. 5 Am. & 
Eng. Rail Cas. (N. 8s.) 483; 86 S. W. 
Rep. 410; Haley v. Kansas City &c. R. 


Co., 118 Ala. 640; s.c. 21 South Rep. 
857; Louisville &c. R. Co. v. Wade, 18 
Ky. L. Rep. 549; s.c. 36 S. W. Rep. 
1125; 5 Am. & Eng. Rail Cas. (N. 8.) 
271 (no off. rep.); Sinclair v. Chicago 
&c. R. Co., 183 Mo. 233; 8. c. 3 Am. & 
Eng. Rail Cas. (N. 8.) 269; 34S. W. 
Rep. 76; Thomas v. Chicago &c. R. 
Co., 108 Lowa, 649; s. c. 72N. W. Rep. 
783; 39 L. R. A. 399; 9 Am. & Eng. 
Rail. Cas. (N. 8.) 854; White v. New 
York &c. R. Co., 65 Hun (N. Y.), 621; 
s.c. 47 N. Y. St. Rep. 174; 20 N. Y. 
Supp. 6; Cleveland &c. R. Co. v. 
Tartt, 99 Fed. Rep. 369 (or had rea- 
sonable grounds to believe that injury 
would result unless progress of train 
should be arrested). 
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It is not bound to keep a lookout for trespassers, and is consequently 
not liable for killing or injuring them, unless, after discovering them, 
it might have avoided the catastrophe, by the exercise of reasonable 
care.! Under this doctrine it will therefore not be enough to charge 
the railway company with liability that the trespassers might have 
been seen by the engineer in time to have avoided injuring him, 
but it must be made to appear that he was so seen. And 
this rule has been applied even in the case where a trespasser is an 
infant, and where he is intoxicated and asleep on the railway track.‘ 
The opposing doctrine is that the railway company will become liable 
in damages for killing or injuring the trespasser, if, by the exercise of 
reasonable care, it might have become aware of his position of peril in 
time, by the exercise of like care in giving warning signals, or in check- 
ing or stopping the train, to avoid killing or injuring him.5 The same 
contrariety of opinion and confusion in the application of the ‘* last 
clear chance ’’ doctrine, extends through many other situations; but to 
follow the cases in detail would almost demand the space of a treatise. 


1 Virginia Midland R. Co. v. Barkes- 
dale, 82 Va. 330; Shackleford v. Louis- 
ville &. R. Co, 84 Ky. 43; 8. c. 4 
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W. Rep 663. 
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ed, 439. See also Brown v. Hannibal 
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ton &c. R. Co. v. Harvin (Tex. Civ. 
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Co., 95 Mo. 286; s. c. 14 West. Rep. 
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ConstiTuTIonaAL Law: ConstirutionaL To FReepom oF 
SpeecH, OF WRITING, AND OF PuBLisHinc —NoInsunction To Re- 
STRAIN THE OF SucH PRriviILeGE Apvance. — This question is 
constantly arising with respect to those publications of trades unions, 
which involve what is called a ‘‘ boycott’’ upon merchants who will 
not fall in with the ideas of such unions, and take sides with them in 
controversy with the employers of labor. It has come to be recog- 
nized by many courts as being, what it is in fact, one of the most 
odious and oppressive forms of malicious injury and molestation. 
Nevertheless, decisions are often made which condone it with such 
ever-ready excuses as the constitutional right to the freedom of speech, 
to the freedom of writing, and to the freedom of publishing whatso- 
ever a man will. Among these decisions is the decision of the Supreme 
Court in Marz &c. Clothing Co. v. Watson.! What the court decided 


it comprehensively stated in the following paragraph of the syllabus of 
the case by the editor of the Southeastern Reporter: — 


Under section 14 of the Bill of Rights, guarantying to every person freedom 
“to say, write or publish whatever he will on any subject, being responsible for 
all abuse of that liberty,’? and section 30, providing ‘‘ that no person shall be 
deprived of life, liberty or property without due process of law,’”’ which like- 
wise impliedly guaranties freedom of speech, the right to speak, write, and 
publish, is absolutely privileged against interference therewith by injunction, 
and its exercise for the purpose of boycotting the business of individuals can- 
not be restrained, though the privilege is abused, and plaintiffs, owing to the 
insolvency of defendants, are without an adequate remedy at law. 


The ‘‘boycott’’ in this case, however, had much better moral 
grounds to stand upon than in many other cases. It appears by the 
statement of the facts by Mr. Justice Sherwood, that the plaintiffs, by 
making a new schedule of wages, had acted very oppressively toward 
their help, imposing upon them, without extra compensation, nearly 
double the labor which they were required to perform under a previous 
schedule; and that a portion of the labor consisted in cutting with a 
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knife through layers of cloth superimposed upon each other to the 
extent of five inches in thickness, an operation which was very injuri- 
ous to the hand of the workman. The society of working men known 
as the Knights of Labor, took the matter up and issued and distributed 
numerous copies of an explanatory circular, setting forth in full the 
grievances of the employés of the plaintiffs, and appealing to the mer- 
chants to whom the circular was distributed, on moral grounds and in 
the interest of fairness and justice, not to deal with the plaintiffs until 
they should come to terms with their employés and with this labor 
organization. After setting forth a version of the facts, the circular 
concludes in the following language: — 


For carrying out the laws of the organization, four of the men were dis- 
charged, the first two being officers of the organization; the firm thinking that 
if they got rid of the “ agitators,” as they called them, the rest of the men would 
continue to submit to the unhuman treatment they had been receiving fur the 
past three years. You will see from the above statement of facts what an 
unscrupulous firm this is. We are positive we have proven to you the justice 
of our position, and we hope it will not be necessary to inform the labor and 
reform organizations with which we are affiliated who are in your locality, as 
we are satisfied we have convinced you that the stand we have taken in this 
case is a just one, and will command the support of all fair-minded men. We 
therefore request you to write to Messrs. Marx & Haas, and inform them that 
you would request them to settle the dispute with their employés, or otherwise 
you cannot afford to handle their goods as long as they are antagonizing organ- 
ized labor, who are your friends and customers. By doing this you will aid us. 
in getting simple justice from this more than unfair firm. Should this firm 
make a settlement with us, you will be informed of the fact under the seals of _ 
the joint organizations. Until such time, we trust there will be no report 
_ Made to our office that Marx & Haas have shipped you any more gcods. 
Kindly inform us what action you take in this matter, and any further informa- 
tion you may desire will be cheerfully furnished by writing to headquarters of 
joint executive board, No. 911 Pine street, St. Louis, Missouri. 


Supplemental to this circular, committees were appointed to wait 
upon various merchants in St. Louis and vicinity, and inform them of 
the trouble existing between the Marx & Haas Company and its 
employés, and request their assistance in the cause of the employés by 
refusing to deal further with Marx & Haas during the pendency of the 
trouble. In some instances, as appeared in the evidence at the trial, 
threats were made by members of these committees that the patronage 
of the boycotters and their friends would be withheld from certain 
merchants unless they discontinued their business dealings with the 
plaintiff corporation; but in no instance were there threats made of 
any resort to violence or unlawful intimidation. The threats were 
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always and solely threats of a mere withholding of trade relations by 
the boycotters and those acting with them; no intimidation through 
fear of personal violence, or of the destruction of property; nothing 
but the mere abstaining from business relations with them, and the 
persuasion of others to do likewise. 

The court hold,! in an opinion written by Mr. Justice Sherwood, 
with his usual clearness and force, that this species of molestation, 
consisting merely in speaking, writing and publishing, is within the 
protection of the provision of the constitution of Missouri, which de- 
clares that ‘‘ no law shall be passed impairing the freedom of speech ; 
that every person shall be free to say, write or publish whatever he 
will on any subject, being responsible for all abuse of that liberty.’’ 
The court justly hold that this constitutional provision was not in- 
tended to create, and did not create, any new right, but that it was 
merely intended to guarantee a right already in existence, and to with- 
hold from the government the power to infringe that right. It is also 
pointed out in the opinion that one of the primary objects of the con- 
stitutional inhibition was to prevent a censorship of the press, and of 
the freedom of writing and publishing; and that if publications 
deemed libelous and injurious could be enjoined in advance, this 
would be, in effect, to establish a judicial censorship of the 
press. In the course of its opinion, the court was unfortunate, 
it seems, in citing and relying upon a late decision of the 
Supreme Court of California, which grew out of the celebrated 
Durrant murder trial. Durrant was upon trial in the city of San 
Francisco for murdering a young girl. It will be remembered that 
this was the case where he had murdered a young girl and had hidden 
her body in the belfry of a church, and where he had committed 
another similar murder and concealment, for one of which murders he 
was tried, convicted and hanged. While this case was on trial in the 
city of San Francisco, and while the jury were being impaneled, one 
Dailey, seeking to make money by getting up a show out of the affair, 
advertised by posters and newspapers that he would produce in a 
certain theater of the city a play entitled ‘‘ The Crime of the Century,’’ 
the ground work and plot of the play being the supposed crime which 
Durrant had committed, and for which he was about to be put on trial. 
Durrant, through his counsel, presented an affidavit to the court 
wherein the trial was pending, setting forth that the play was based 
upon the pretended facts of his case, and that the performance of it 


1 Robinson, J., dissenting, and Valliant, J., who Gecided the case in the court 
below, not sitting. 
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would inflame the public mind and deprive him of a fair and impartial 
trial. The trial court made, an order directing Dailey to desist from the 
performance of the play. Reviewing this order, the Supreme Court of 
California held that it was an infringement of the constitutional right 
of free speech, free writing, and free publication; and it is to be noted 
that the constitutional provision in California is substantially the same 
as that in Missouri.' The decision seems to be utterly untenable, so 
much so that it is amazing that a court of learning and of standing 
should have pronounced it. The constitutional provision was never 
intended to prohibit courts from preventing interference with and 
molestation of their proceedings. Besides, the California court over- 
looked the fact that there was in the constitution of California another 
provision which guaranteed to Durrant a fair and impartial trial by 
jury. This he could not have if the public mind in the immediate 
vicinity should be inflamed by a theatrical representation of his supposed 
crime exhibited in the immediate vicinity of his trial night after night, so 
that an impartial jury could not be impaneled. In the opinion of the 
Supreme Court of California, the constitutional right of Dailey to make 
money out of a show was more important than the constitutional right 
of Durrant to a fair and impartial trial. 

A better and clearer support for the conclusion of the Missouri 
Supreme Court, now rendered, is found in the decision of the St. 
Louis Court of Appeals, in an opinion delivered by presiding Judge 
Gantt, where it was sought to enjoin the defendant from the publica- 
tion of a libel reflecting injuriously on the plaintiff, a life insurance 
company.” Judge Gantt said: — 

Enough is stated to inform us that defendant has uttered a malicious, false, 
scandalous, and libelous statement respecting the plaintiff, and that, with the 
purpose of inflicting injury on the plaintiff, defendant proposes and threatens 
to repeat and enlarge the wrong and injury already inflicted; that the resulting 
loss to the plaintiff will be great, and irreparable by civil action, because of the 
insolvency of the defendant; and thereupon the aid of a court of justice is 
claimed, to prevent that for which, if perfected, it cannot give compensation. 
It is obvious that, if this remedy be given on the ground of the insolvency of 
the defendant, the freedom to speak and write, which is secured by the consti- 
tution of Missouri to all its citizens, will be enjoyed by a man able to respond 
in damages to a civil action, and denied to one who has no property liable to 
an execution. * * * In Missouri, where we are expressly forbidden by the 
constitution to assume the power we are asked by the plaintiff to exercise, our 
answer cannot be doubtful. It is hardly necessary to quote the familiar lan- 


1 Dailey v. Superior Court, 112 Cal. 2 Association v. Boogher, 8 Mo. 
94; s.c. 44 Pac. Rep. 458; 32L.R.A. App. 173. 
273; 53 Am. St. Rep. 160. 
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guage of our organic law, which has always declared “that every person may 
freely speak, write or print on any subject, being responsible for the abuse of 
that liberty.”” If it be said that the right to speak, write, or print thus secured 
to every one cannot be construed to mean a license to wantonly injure another, 
and that by the jurisdiction claimed it is only suspended until it can be deter- 
mined judicially whether the exercise of it in the particular case be allowable, 
our answer is that we have no power to suspend the right for a moment, or for 
any purpose. The sovereign power has forbidden any instrumentality of the 
government it has instituted to limit or restrain this right, except by the fear 
of the penalty, civil or criminal, which may wait on abuse. The general as- 
sembly can pass no law abridging the freedom of speech or of the press. It 
can only publish the licentious abuse of that freedom. Courts of justice can 
only administer the laws of the State, and, of course, can do nothing by way of 
judicial sentence which the general assembly has no power to sanction. The 
matter is too plain for detailed illustration. 


It will be noticed that the opinion of the Missouri Supreme Court, now 
under consideration, overlooks a conspicuous element in the discussion, 
which is that the person responsible for an abuse of the privilege of 
freely speaking, writing and publishing, is, by another clause of the con- 
stitution, responsible only in a trial by jury, in which trial the jury is 
the judge of the law, as well as of the facts. This right to have the 
question of the legality of the act of the defendant passed upon by a 
jury, would be entirely taken away from him if it should be passed 
upon by a judge, without a jury, in advance of the commission of the 
act itself. 

The Missouri court further bases its conclusion upon another provi- 
sion of the constitution of Missouri, namely, ‘‘ that no person shall be 
deprived of life, liberty or property without due process of law.’’ The 
court hold that the right to publish boycotting circulars threatening 
the withdrawal of patronage from merchants, who have nothing to do 
with a trade union quarrel, unless they will espouse the cause of the 
trade union, is ‘‘liberty.’”” On this subject the court says: ‘‘ Free 
speech is as inevitably a concomitant and adjuvant of personal lib- 
erty, —as necessary to the latter’s existence, as vital air to the lungs 
or locomotion to the body.’’ It then quotes from a description of the 
effect of this constitutional provision in one of its previous opinions :'— 


The guaranty is the negation of arbitrary power in every form which results 
in the deprivation of a right. These terms, “ life,’’ “ liberty,’’ and ‘* prop- 
erty,’’ are representative terms, and cover every right to which a member of 
the body politic is entitled under the law. Within their comprehensive scope 
are embraced the right of self-defense, freedom of speech, religious and 


1 State v. Julow, 129 Mo., at pp. 172 and 173; s. c. 31 S. W. Rep. 781; 
29 L. R. A. 257; 50 Am. St. Rep. 443. 
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. political frecdom, exemption from arbitrary arrests, the right to buy and sell 

as others may; all our liberties, — personal, civil, and political; in short, all 
that makes life worth living; and of none of these liberties can’ any one be 
deprived, except by due process of law.”’ 


The decision of the Missouri court now under consideration, entirely 
overlooks an element which many courts of equal respectability have 
regarded as a controlling element in such cases. We allude to the 
element of conspiracy, and to the consideration that an act which 
may be done by one person, although injurious, will often not be inter- 
fered with by the courts, but the injured party will be left to his rem- 
edy, if any, by an ordinary action at law; whereas an act done by the 
concurrent action of numerous persons, banded together for the pur- 
pose of doing the act and following it up, will stand ona different 
footing altogether.’ Here a very numerous trade organization, known 
as ‘* The Knights of Labor,’’ took up the cause of the garment cutters 
employed by the plaintiffs, and visited numerous merchants, threaten- 
ing them with a loss of the patronage of the Knights of Labor and 
affiliated organizations, if they patronized the plaintiffs, on the ground 
that the plaintiffs ‘‘ had antagonized organized labor,” that is to say, had 
not bowed their necks to a labor trust. That courts will enjoin the use 
of libelous publications, and even of oral slanders, in cases of this kind 


is shown by numerous judicial authorities, many of them modern, col- 
lected in a former article on this subject in this Review.? The opinion 
under consideration would have been more satifactory if some allusion 
had been made to these authorities, all of them respectable. 


Ricut To Privacy: InJunctTion DENIED A YounG Woman TO REsTRAIN 
THE PUBLICATION OF HER PORTRAIT ON COMMERCIAL PACKAGES FOR THE 
Purpose or ApvERTIsING. — A case arising in a court of New York, at 
Buffalo, some time ago, attracted widespread attention. The action was 
brought in the Supreme Court of the State of New York, by a young 
woman, to restrain the defendants, a mill company, from printing and 
circulating her portrait on their packages of goods as an advertisement, 
they having obtained it without her knowledge or consent, and for 


1 Hopkins v. Oxley Stave Co., 83 289; Com. v. Carlisle, Brightly (Pa.), 
Fed. Rep. 912, 920 (Thayer, J.); Arthur 36, 41 (Gibson, C. J.), (cited in Callan 
v. Oakes, 63 Fed. Rep. 310, 321 (Har- v. Wilson, 127 U. S. 540, 556). 
lan, J.); State v. Glidden, 55 Conn. 2 34 Am. Law Rev. 178 et seq. 
46,75; State v. Stewart, 59 Vt. 273, 
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damages. The court below granted the injunction, and its judgment 
was affirmed by the Appellate Division.1 The Appellate Division there- 
after, under a provision of the statute law of New York, certified 
the case to the Court of Appeals upon two questions: 1. Does the com- 
plaint herein state a cause of action at law against the defendants or 
either of them? 2. Does the complaint herein state a cause of action 
in equity against the defendants or either of them? The Court of 
Appeals now answer both of these questions in the negative.? The 
court divided upon this most novel and interesting question, in the 
proportion of four to three. The opinion of the court is written — and 
ably written— by Chief Judge Parker, in which Judges O’Brien, 
CuLLen and WERNER concur; and there is a strong dissenting opinion 
by Judge Gray, in which Judges Bartiett and Haieut concur. The 
allegations of the complaint are stated by Chief Judge Parker, who 
writes the majority opinion of the Court of Appeals, in the following 
Janguage : — 


The complaint alleges that the Franklin Mills Company, one of the defend- 
ants, was engaged in a general milling business and in the manufacture and 
sale of flour; that before the commencement of the action, without the knowl- 
edge or consent of plaintiff, defendants, knowing that they had no right or 
authority so to do, had obtained, made, printed, sold and circulated about 
25,900 lithographic prints, photographs and likenesses of plaintiff, made in a 
manner particularly set up in the complaint; that upon the paper upon which 
the likenesses were printed and above the portrait there were printed, in large, 
plain letters, the words ‘ Flour of the Family,’’ and below the portrait in 
large capital letters ‘Franklin Mills Flour,’’ and in the lower right-hand 
corner in smaller capital letters ‘* Rochester Folding Box Company, Rochester, 
N. Y.;”? that upon the same sheet were other advertisements of the flour of 
the Franklin Mills Company; that those 25,000 likenesses of the plaintiff thus 
ornamented have been conspicuously posted and displayed in stores, ware- 
houses, saloons and other public places; that they have been recognized by 
friends of the plaintiff and other people with the result that plaintiff has been 
greatly humiliated by the scoffs and jeers.of persons who have recognized her 
face and picture on this advertisement, and her good name has been attacked, 
causing her great distress and suffering both in body and mind; that she was 
made sick and suffered a severe nervous shock, was confined to her bed and 
compelled to employ a physician, because of these facts; that defendants had 
continued to print, make, use, sell and circulate the said lithographs, and that 
by reason of the foregoing facts plaintiff had suffered damages in. the sum of 
$15,000. The complaint prays that defendants be eojoined from making, print- 


1 Roberson v. Rochester Folding ing the case has not been reported, 
Box Co., 64 App. Div. (N. Y.) 80. except in the New York Law Journal, 


2? The decision was rendered on July 8tb, where it is printed in full. 
June 27th. At the time of this writ- 
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ing, publishing, circulating or using in any manner any likenesses of plaintiff 
in any form whatever, for further relief (which it is not necessary to consider 
here) and for damages. 


The following is the argumentative portion of the opinion of the court 
by Chief Judge Parker: — 


It will be observed that there is no complaint made that plaintiff was libeled 
by this publication of her portrait. The likeness is said to be a very good one, 
and one that her friends and acquaintances were able to recognize; indeed, her 
grievance is that a good portrait of her, and, therefore, one easily recognized, 
has been used to attract attention toward the paper upon which defendant mill 
company’s advertisements appear. Such publicity, which some find agreeable, 
is to [plaintiff very distasteful, and thus, because of defendant’s impertinence 
in using her[picture without her consent for their own business purposes, she 
has been caused to suffer mental distress where others would have appreciated 
the compliment to their beauty implied in the selection of the picture for such 
purposes; but, as it is distasteful to her, she seeks the aid of the courts to en- 
join a further circulation of the lithographic prints containing her portrait 
made as alleged in the complaint, and, as an incident thereto, to reimburse her 
for the damages to her feelings, which the complaint fixes at the sum of 
$15,000. 

There is no precedent for such an action to be found in the decisions of this 
court; indeed the learned judge who wrote the very able and interesting opin- 
ion in the Appellate Division said, while upon the threshold of the discussion 
of the question: ‘* It may be said in the first place that the theory upon which 
this action is predicated is new, at least in instance if not in principle, and that 
few precedents can be found to sustain the claim made by the plaintiff, if in- 
deed it can be said that there are any authoritative cases establishing her right 
to recover in this action.’’ Nevertheless, that court reached the conclusion 
that plaintiff had a good cause of action against defendants, in that defendants 
had evaded what is called a ‘‘ right of privacy ’’ — in other words, the right to 
be let alone. Mention of such a rightis not to be found in Blackstone, Kent or 
any other of the great commentators upon the law, nor, so far as the learning 
of counsel or the courts in this case have been able to discover, does its exist- 
ence seem to have been asserted prior to about the year 1890, when it was pre- 
sented with attractiveness and no inconsiderable ability in the Harvard Law 
Review,! in an article entitled, ‘* Rights of a Citizen — To His Reputation.” 

The so-called right of privacy, is, as the phrase suggests, founded upon the 
claim that a man has the right to pass through this world, if he wills, without 
having his picture published, his business enterprises discussed, his successful 
experiments written up for the benefit of others, or his eccentricities commented 
upon either in handbills, circulars, catalogues, periodicals or newspapers, and, 
necessarily, that the things which may not be written and published of him must 
not be spoken of him by his neighbors, whether the comment be favorable or 
otherwise. While most persons would much prefer to have a good likeness of 
themselves appear ina responsible periodical or leading newspaper rather than 


1 Vol. 4, page 193. 
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upon an advertising card or sheet, the doctrine which the courts are asked to 
create for this case would apply as well to the one publication as the other, for 
the principle which a court of equity is asked to assert in support of a recovery 
in this action is that the right of privacy exists and is enforceable in equity, 
and that the publication of that which purports to be a portrait of another per- 
son, even if obtained upon the street by an impertinent individual with a 
camera, will be restrained in equity on the ground that an individual has the 
right to prevent his features from becoming known to those outside of his circle 
of friends and acquaintances. 

If such a principle be incorporated into the body of the law through the in- 
strumentality of a court of equity, the attempts to logically apply the prin- 
ciple will necessarily result not only in a vast amount of litigation, but in 
litigation bordering upon the absurd, for the right of privacy, once established 
as a legal doctrine, cannot be confined to the restraint of the publication of a 
likeness, but must necessarily embrace as well the publication of a word-pic- 
ture, a comment upon one’s looks, conduct, domestic relations or habits. And 
were the right of privacy once legally asserted it would necessarily be held to 
include the same things if spoken instead of printed, for one, as well as the 
other, invades the right to be absolutely let alone. An insult would certainly 
be in violation of such a right and with many persons would more seriously 
wound the feelings than would the publication of their picture. And so we 
might add to the list of things that are spoken and done day by day which 
seriously offend the sensibilities of good people to which the principle which 
the plaintiff seeks to have imbedded in the doctrine of the law would seem to 
apply. I have gone only far enough to barely suggest the vast field of litiga- 
tion which would necessarily be opened up should this court hold that privacy 
exists as a legal right enforceable in equity by injunction, and by damages 
where they seem necessary to give complete relief. 

The legislative body could very well interfere and arbitrarily provide that 
no one should be permitted for his own selfish purpose to use the picture or 
the name of another for advertising purposes without his consent. In such 
event no embarrassment would result to the general body of the law, for the 
Tule would be applicable only to cases provided for by the statute. The courts, 
however, being without authority to legislate, are required to decide cases 
upon principle, and so are necessarily embarrassed by precedents created by an 
extreme and, therefore, unjustifiable application of an old principle. 

The court below properly said that ‘‘ while it may be true that the fact that 
no precedent can be found to sustain an action in any given case is cogent evi- 
dence that a principle does not exist upon which the right may be based, it is 
not the rule that the want of a precedent is a sufficient reason for turning the 
plaintiff out of court,’ provided —I think should be added —there can be 
found a clear and unequivocal principle of the common law which either 
directly or mediately governs it or which by analogy or parity of reasoning 
Ought to govern it. 

It is undoubtedly true that in the early days of chancery jurisdiction in En- 
gland the chancellors were accustomed to deliver their judgments without 
regard to principles or precedents, and in that way the process of building up 
the system of equity went on, the chancellor disregarding absolutely many 
established principles of the common law. “In no other way,” says Pomeroy, 
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*‘could the system of equity jurisprudence have been commenced and con- 
tinued so as to arrive at its present proportions.”’! In their work the chancel- 
lors were guided not only by what they regarded as the eternal principles of 
absolute right, but also by their individual consciences, but after a time, when 
‘the period of infancy was passed and an orderly system of equitable 
principles, doctrines and rules began to be developed out of the increasing 
mass of precedents, this theory of a personal conscience was abandoned; and 
‘the conscience,’ which is an element of the equitable jurisdiction, came to 
be regarded, and has so continued to the present day, as a metaphorical term, 
designating the common standard of civil right and expediency combined, based 
upon general principles and limited by established doctrines to which the 
court appeals, and by which it tests the conduct and rights of suitors—a 
juridical and not a personal conscience.’ 2 

The importance of observing the spirit of this rule cannot be overestimated, 
for, while justice in a given case may be worked out by a decision of the court 
according to the notions of right which govern the individual judge or body of 
judges comprising the court, the mischief which will finally result may be 
almost incalculable under our system, which makes a decision in one case a 
precedent for decisions in all future cases which are akin to it in the essential 
facts. 

So in a case like the one before us, which is concededly new to this court, it 
is important that the court should have in mind the effect upon future litiga- 
tion and upon the development of the law which would necessarily result from 
a step so far outside of the beaten paths of both common law and equity, 
assuming — what I shail attempt to show in a moment—that the right of 
privacy as a legal doctrine enforceable in equity has not, down to this time, 
been established by decisions. 

The history of the phrase ‘‘ right of privacy’’ in this country seems to have 
begun in 1890 in a clever article in the Harvard Law Review — already referred 
to—in which a number of English cases were analyzed, and, reasoning by 
analogy, the conclusion was reached that — notwithstanding the unaninimity 
of the courts in resting their decisions upon property rights in cases where 
publication is prevented by injunction —in reality such prevention was due to 
the necessity of affording protection to thoughts and sentiments expressed 
through the medium of writing, printing and the arts, which is like the right 
not to be assaulted or beaten; in other words, that_the principle, actually in- 
volved though not always appreciated, was that of an inviolate personality, not 
that of private property. 

This article brought forth a reply from the Northwestern Review,’ urging 
that equity has no concern with the feelings of an individual or with 
considerations of moral fitness, except as the inconvenience or discomfort 
which the person may suffer is connected with the possession or enjoyment of 
property, and that the English authorities cited are consistent with such view. 
Those authorities are now to be examined in order that we may see whether 
they were intended to and did mark a departure from the established rule 


which had been enforced for generations, or, on the other hand, are entirely 
consistent with it. 


1 Pomeroy’s Eq. Jur., Sec. 48. 3 Vol. 3, p. 1. 
2 Pomeroy’s Eq. Jur., Sec. 57. 
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The learned Judge then reviewed the cases cited in the margin,’ 
He then concludes his opinion with the following further observa- 
tions: — 


I do not say that, even under the existing law, in every case of the character . 
of the one before us, or indeed in this case, a party whose likeness is circu- 
lated against his will is without remedy. Ry section 245 of the Penal Code any 
malicious publication by picture, effigy or sign which exposes a person to con- 
tempt, ridicule or obloquy is a libel, and it would constitute such at common 
law. Malicious in this definition means simply intentional and willful. There 
are many articles, especially of medicine, whose character is such that using 
the picture of a person, particularly that of a woman, in connection with the 
advertisement of those articles, might justly be found by a jury to cast ridicule 
or obloquy on the person whose picture was thus published. “The manner or 
posture in which the person is portrayed might readily have a like eff-ct. In 
such cases both a civil action and a criminal prosecution could be maintained. 
But there is no allegation in the complaint before us that this was the tendency 
of the publication complained of, and the absence of such an allegation is fatal 
to the maintenance of the action, treating it as one of libel. This case differs 
from an action brought for libelous words. In such case the alleged libel is 
stated in the complaint, and if, the words are libelous per se it is unnecessary 
to charge that their effect exposes the p'aintiff to disgrace, ridicule or obloquy. 
The law attributes to them that result. But where the libel is a picture which 
does not appear in the record, to make it libelous there must be a proper 
allegation as to its character. 


The grounds on which Judge Gray and the other dissenting judges 
proceed will be found in the following language in the dissenting opin- 
ion: — 


Instantaneous photography is a modern invention, and affords the means of 
securing a portraiture of an individual’s face and form, in invitum their owner. 
While, so far forth as it merely does that, although a species of aggression, I 
concede it to be an irremediable and irrepressible feature of the social evolu- 
tion. But if it is to be permitted that the portraiture may be put to commercial 
or other uses for gain, by the publication of prints therefrom, then an act of 
invasion of the individual’s privacy results, possibly more formidable and more 


1 Prince Albert v. Strange, 1 Macn. 26N. Y. Supp. 908 (decided at Special 
& G. 25; s.c.2 DeG. & S. 652; Pol- Term); Murray v. Gast Lithographic 
lard v. Photographic Co.,40 Ch. Div & Engraving Co., 8 Misc. (N. Y.) 86 
315; Gee v. Pritchard, Swanst. 402; (decided at an Equity Term of the 
Abernathy v. Hutchinson, 3 L.J.Ch. Courtof Common Pleas at New York); 
209; Mayall v. Highbey, 1 H.&C. 188; Chapman v. West. U. T. Co., 88 Ga. 
Queensbury v. Shebbeare, 2 Eden,329; 763; Corliss v. E. W. Walker Co., 57 
Dockrell v. Dougall, 78 L. T.R.40; Fed. Rep. 434, and 64 Fed. Rep. 280; 
Schuyler v. Curtis, 147 N.Y. 434; Col- Atkinson v. Doherty, 121 Mich. 372; 
onial City T. R. Co. v. Kingston City Re Sawyer, 124 U. S. 200, 210. 
R. Co., 154 N. Y. 493; Marks v. Jaffa, 
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painful in its consequences than an actual bodily assault might be. Security of 
person is as necessary as the security of property; and, for that complete per- 
sonal security, which will result in the peaceful and wholesome enjoyment of 
one’s privileges as a member of society, there should be afforded protection, not 
only against the scandalous portraiture and display of one’s features and per- 
son, but against the display and use thereof for another’s commercial purposes 
or gain. The proposition is, to me, an inconceivable one that these defendants 
may, unauthorizedly, use the likeness of this young woman upon their adver- 
tisement, as a method of attracting widespread public attention to their wares, 
and that she must submit to the mortifying notoriety, without right to invoke 
the exercise of the preventive power of a court of equity. 

Such a view, as it seems to me, must have been unduly influenced by a fail- 
ure to find precedents in analogous cases, or some declaration, by the great 
commentators upon the law, of a common-law principle which would precisely 
apply to and govern the action; without taking into consideration that, in the 
existing state of society, new conditions affecting the relations of persons 
demand the broader extension of those legal principles which underlie the im- 
munity of one’s person from attack. I think that such a view is unduly 
restricted, too, by a search for some property, which has been invaded by the 
defendant’s acts. Property is not, necessarily, the thing itself, which is 
owned; it is the right of the owner in relation to it. The right to be protected 
in one’s possession of a thing, or in one’s privileges, belonging to him as an 
individual, or secured to him as a member of the Commonwealth, is property, 
and as such entitled to the protection of the law. The protective power of 
equity is not exercised upon the tangible thing, but upon the right to enjoy it; 
and, so, it is called forth for the protection of the right to that which is one’s 
exclusive possession, as a property right. It seems to me that the principle 
which is applicable, is analogous to that upon which courts of equity have in- 
terfered to protect the right of privacy, in cases of private writings, or of other 
unpublished products of the mind. The writer, or the lecturer, has been pro- 
tected in his right to literary property in a letter, or a lecture, against its un- 
authorized publication; because it is property, to which the right of privacy 
attaches. ! 

[ think that this plaintiff has the same property in the right to be protected 
against the use of her face for defendant’s commercial purposes as she would 
have if they were publishing her literary compositions. The right would be 
conceded, if she had sat for her photograph; but if her face or her portraiture 
has a value, the value is hers exclusively, until the use be granted away to the 
public. 


ComBINATIONS IN Restraint oF Trape.—In the case of Brown v. 
Jacobs Pharmacy Co.,? lately decided by the Supreme Court of oe 
the ‘‘ syllabus by the court ’’ is in part as follows: — 


A combination of mercantile dealers to compel another dealing in similar 
goods to sell at prices fixed by it, or upon his refusal so to do, to prevent 


1 Citing Woolsey v. Judd, 4 Duer 8 L. J. Ch. 209; Folsom v. Marsh, 2 
(N. Y.), 899; Gee v. Pritchard, 2 Story (U.S.), 100. 
Swanst. 402; Aberethy v. Hutchinson, 2 41S. W. Rep. 552. . 
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those of whom its members are purchasing customers from selling goods to 
him, is, upon general legal principles, contrary to public policy and void; and 
the members of such a combination may, collectively or individually, be, by 


appropriate injunction, restrained from carrying into effect such purpose as 
that indicated above. 


The opinion of the court, which is written by Mr. Justice Fish, con- 
tains a very long and satisfactory review of the applicatory authorities. 


Sratutory Construction: Dzrrmnition or ‘* AN AGED Person.’’ — A 
statute of Texas provides that an aggravated assault is committed 
when ‘‘a person of robust health inflicts bodily injury upon an aged 
person.’’ This gives rise to the question, when a man is to be re- 
garded as ‘‘aged’’ within the meaning of the statute. The statute 
would seem to have been intended for the protection of persons who 
had become aged to the extent of becoming more or less decrepit; but 
it may also have been intended to protect old men, though not decrepit 
or even physically infirm, from the indignity of being assaulted by 
younger men. However this may be, the question of the proper con- 


struction of the statute, with reference to the meaning of the word 
‘‘aged,’’ arose in the case of Black v. State,’ recently decided by the 
Supreme Court of Texas. A man who was 57 years old, and 6 feet, 2 
inches high, and who weighed 175 lbs., was held not to be ‘‘ aged,’’ 
within the contemplation of the statute. The court does not attempt 
to define how old a man would have to be in order to be within the 
protection of the statute. 


Emp.oyer’s LiaBitity: AssuMPTION OF Risks By EmpLorer. — There 
is probably no subject in the modern law upon which there is such a 
mass of judicial authority, nor one which happily presents a greater 
uniformity of judicial opinion, than the subject indicated by the 
above caption. Certain leading propositions are everywhere recog- 
nized: that the employé accepts the risk of all dangers or defects 
which naturally attend the service, including dangers or defects in the 
premises where he is called upon to work, the imperfection of tools, and 
the negligence of fellow-servants, — provided such dangers or defects 


1 67 s. Ww. Rep. 113, 
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are visible to him, or discoverable by such observation as a prudent 
man may be supposed to make under the circumstances, to the end of 
promoting his own safety. A qualification of the doctrine is that if 
he discovers a danger or defect, and brings it to the attention of his 
employer, and the employer promises to have it remedied, the employé 
may remain in the service for a reasonable length of time, without being 
deemed to have accepted the risk, unless the danger is so glaring that 
no prudent man would remain in the service under the circumstances. 
What this reasonable time is must necessarily be in most cases a ques- 
tion of fact for a jury. This qualification is almost as old and as well 
settled as the rule itself. It will be found well stated in the recent 
case of Swift v. O’ Neil,! which holds that, in order to take a case out 
of this qualification of the rule, and put upon the employé the risk 
after he has notified the employer and received his promise to repair, 
the danger must be so great as to threaten immediate injury. 


Fixtures: WHETHER VALUABLE ATTACHED FOR Pur- 
POSES OF ORNAMENT TO THE WALLS oF A Room ARE A PART OF THE 
FREEHOLD oR A RemovasB_e Cuatter.— In the case of Leigh v. Tay- 
lor,? the House of Lords was called upon to decide a somewhat curious 
case in the law of fixtures. It appeared that valuable tapestries be- 
longing to a tenant for life, were fastened to the walls of the drawing 
room in a mansion house, by fixing small strips of wood, by means of 
nails and screws, to the wood with which the walls were lined; that 
canvas was then stretched over the strips of wood and nailed to them; 
that the tapestries were fastened to the canvas by very small tacks; 
and that mouldings were fixed around the strips of wood by thin nails 
and screws, some of which penetrated the face of the wall. The tap- 
estries thus suspended were an essential feature of the general scheme 
of decoration of the room. The Lords held, affirming the judgment of 
the court below,’ that the tapestries were fixed for purposes of orna- 
ment in the only way in which it was possible to use and enjoy them as 
ornament, and hence that they did not pass to the remainderman on 
the death of the tenant for life, but were removable by her executors. 


1 187 Ill. 342. Times Rep. 273; s. c. (1901) 1 Ch. 523, 
2 86 Law Times Rep. 239. which reversed the judgment of Mr. 
8 For the judgment of the Court of Justice Byrne. 

Appeal, thus affirmed, see 84 Law 
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The language of the Lords is very interesting, but a quotation of it 
would not make clearer the grounds of the decision. The counsel (As- 
quith, K. C., Levett, K. C., and Methold) who argued the case for the 
appellants, and consequently against the decision now rendered, raked 
up some of the ancient and modern learning on the subject, which we 
append as a foot note.! 


MonicipaL Corporations: Ricut or Action To Recover Warer 
SToLEN FROM ITs Marns. — The case of Milwaukee v. Herman Zoehrlaut 
Leather Co.,*? recently decided by the Supreme Court of Wisconsin, 
was an‘action to recover the value of ‘‘ stolen water,’’ — that is to say, 
water stolen from the mains of the city by a private consumer. The 
astonishing defense was set up that, because the city had authority to 
maintain water works, and furnish water to consumers, and was a 
municipal corporation, acting in the exercise of special powers, it had 
no right to maintain a common-law action for water stolen from water 
mains which it bad established for the purpose of carrying out these 
special powers. The argument overlooked the fact that thefts by 
private persons of the city’s water might operate to defeat it of the 


power of supplying such of its consumers as should pay for the service. 
It overlooked the general principle that the right to maintain actions to 


1 It is a question of the degree and 
intention of the annexation. Here the 
whole scheme of the decoration of the 
room was altered to suit the tapestry, 
aud it became part of the house and 
was intended as an improvement of 


the freehold. Tapestries have been” 


considered in D’Eyncourt v. Gregory 
(L. Rep. 8 Eq. 382) and Norton v. 
Dashwood (75 L. T. Rep. 205; (1896) 
2 Ch. 497, where they were held to go 
with the house. See also the case of 
fire-grates— Monti v. Barnes (83 L. 
T. Rep. 619; (1901) 1 Q. B. 205) and 
Holland v. Hodgson (26 L. T. Rep. 
709; L. Rep. 7 C. P. 328) there re- 
ferred to. The older cases go upon 
the idea of encouraging trade by al- 
lowing the removal of trade fixtures. 
See Cave v. Cave, 2 Vern. 508; Her- 
lakenden’s case, 4 Rep. 62a; Squier v. 


Mayer, Freeman's Ch. C. 248; Beck 
Rebow, 1 P. Wms. 94; Harvey v. Har- 
vey, 2 Str. 1141; Lawton v. Lawton, 
8 Atk. 13; Dudley v. Warde, Ambl. 
112; Fisher v. Dixon, 12 Cl. & F. 312. 
Things fixed are part of the frechold 
unless there is a presumption of law 
that they are not intended to go with 
the freehold, or an implied contract 
that they may be removed as in the 
case of trade fixtures. But the rule 
as to trade fixtures only applies as be- 
tween landlord and tenant, or tenant 
for life and remainderman, not as be- 
tween heir-at-law and executor. See 
the no‘es to Elwes v. Mawe, in 1 
Smith’s L. C., and the recent case of 
Viscount Hill v. Bullock (77 L. T. 
Rep. 240; (1897) 2 Ch. 782). 
2 90 N. W. Rep. 167. 
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redress injuries is given, by the principles of the common law, to every 
corporation, although not specially granted. In truth, the question 
was one which need not have been argued by the court in its opinion, 


Crminat Evipence: Conression OBTAINED BY THE USE OF THE 
‘* Sweat Box’”’ not ADMISSIBLE IN EVIDENCE AGAINST THE ACCUSED. — 
The decision of the Supreme Court of Mississippi, in Ammons v. State, 
lets us into the secret of what is known as a ‘‘ sweat box.’’ It seems 
that it is an apartment about 6x8 feet in dimensions, which is 
kept entirely dark and blanketed, the prisoner incarcerated therein 
being allowed no communication whatever with human beings except 
his jailer or the detective who put him there, who occasionally appears 
and interrogates him about the crime charged against him, using vari- 
ous methods to cajole or frighten a confession out of him. In the 
case under consideration, the officer told the prisoner that ‘‘ it would 
be better for him to tell the truth,’’ and, after several days of obstinate 
denial, the confession sought to be put in evidence was elicited. The 
Supreme Court of Mississippi, speaking through Mr. Justice Calhoon, 
made the following observations upon this infamous proceeding, citing 
the authorities in the margin: — 


This sweat-box seems to be a permanent institution, invented and used to 
gently persuade all accused persons to voluntarily tell the truth. Whenever 
they tell the truth —that is, confess guilt of the crime — they are let out of the 
sweat-box. Speaking of this apartment and the habit as to prisoners generally, 
this officer says: ‘‘We put theminthere [the sweat box] when they don’t tell 
me what I think they ought to.”” This is refreshing. The confession was not 
competent to be received as evidence.? Defendant, unless demented, under- 
stood that the statement wanted was a confession, and that this only meant 
release from this ‘‘ black hole of Calcutta.’”? Such proceedings as this record 
discloses cannot be too strongly denounced. They violate every principle of 
law, reason, humanity and personal right. They restore the barbarity of 
ancient and medieval methods. They obstruct, instead of advance, the proper 
ascertainment of truth. It is far from the duty of an officer to extort con- 
fession by punishment. On the contrary, he should warn his prisoner that 
every statement he may choose to make may be used against him on his trial. 


1 32 S. W. Rep. v. State, 77 Miss. 675; 27 South. 606; 
26Am. & Eng. Enc. Law, p. 581, Simon v. State, 87 Miss. 288. 
note 3; Id., p. 550, note 7; Hamilton : 
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CrimmnaL Law: FravpuLent Misarpropriation oF Funp — Evi- 
DENCE INSUFFICIENT TO SHOW FRAUDULEMT MISAPPROPRIATION. —In the 
case of Nelson v. The King, determined in February last before the 
Judicial Committee of the Privy Council on appeal from the Court of 
General Jail Delivery of the Isle of Man, it appeared that the appel- 
lant, a director of a banking company, opened a “trust account ”’ 
irregularly, and without the consent of the board, and had from time 
to time considerable overdrafts on the account. The bank stopped 
payment, and at that time a large sum was due from the appellant on 
such overdrafts, but he was solvent at the time such overdrafts were 
made. Their Lordships held that, under the circumstances disclosed 
by the evidence, there was no evidence of a fraudulent misappropri- 
ation of the funds of the bank fit to be submitted to the jury; and they 
accordingly reversed the judgment of the court below. 


Trapve Name: Riva, Trapers Havine THE SAME Name SELLING 
Goops or THE Same Crass aT THE Same PLace — Extent To WHICH 
an Insunction Witt Go Restraminc One oF THEM From Usine His 
Own Name. — In the case of J. & J. Cash Limited v. Joseph Cash,? 
the action was for an injunction to restrain the defendant from selling 
frillings under the name of Cash. It appeared that, in the year 1895, 
the plaintiffs, J. & J. Cash, an old firm at Coventry, dealing in textile 
goods, was converted into a limited company, and that the defendant, 
Joseph Cash, was one of the directors. In 1898 he retired from the 
company and commenced doing the same kind of business at Coventry 
under the name of J. Cash & Co. The case was heard before Kexe- 
wicu, J., who held that it was impossible for the defendant, trading 
under the name of Cash, to sell ‘* frillings ’’ without their being known 
as ‘‘Cash’s frillings;’’ that the term having been proved to mean 
goods of the plaintiffs, for the defendant to sell ‘‘ Cash’s frillings’’ 
was necessarily to represent such frillings to be the goods of the plain- 
tiffs; and hence that the defendant must be restrained from selling 
frillings under the name of Cash. On appeal from this decision, the 
Court of Appeal were of opinion that this order of injunction went too 
far, and, after some discussion, they stated the following as the injunc- 
tive order which was to take its place: — 


This court doth order that the defendant, Joseph Cash, be restrained from 
selling any frillings or woven names or initials not manufactured by the plain- 


1 86 Law Times Rep. 164. 2% 86 Law Times Rep. 211. 
VOL. XXXVI. 40 
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tiffs as ‘‘Cash’s frillings’’ or ‘*Cash’s woven names or initials,’ and from 
carrying on the business of a manufacturer or seller of frillings or woven 
names or initials under the name of “ Joseph Cash & Co.’’ while not in partner- 
ship with any other person; and from carrying on any such business either in 
the name of ‘‘ Cash,” or under any style in which the name “‘ Cash” appears, 
without taking reasonable precautions to clearly distinguish the business car- 
ried on, and the frillings and woven names and initials manufactured or sold, 
by the defendant from the business carried on, and the frillings and woven 
names and initials manufactur. d, by the plaintiffs; and from carrying on any 
such business under any name or in any manner so as to mislead or deceive the 
public into the belief that the business of the defendant or the frillings or 
woven names or initials manufactured or sold by him is the business of, or 
goods manufactured by, the plaintiffs, or that the defendant is carrying on the 
business formerly carried on at Coventry by Messrs. J. and J. Cash, the ven- 
dors to and predecessors in business of the plaintiffs, 


Thereafter, Williams, L. J., said: — 


Now that the form of injunction has been agreed upon, I wish to say afew 

words upon the case. It may be thata trade is of such a nature that the prod- 
ucts of that trade, when used in connection with a particular trade name, have 
become almost indissolubly connected with the business carried on by a certain 
manufacturer who has.created that particular business. But still, even though 
that may be so, and even though the nature of the trade must be taken into con- 
sideration in an action for an injunction, there never has been acase yet where 
an order has been made restraining a man altogether from carrying on a par- 
ticular trade in his own name. Every decision up to the present time has been 
‘limited to restraining him from carrying on a trade which has thus become so 
identified with the business of another person, without taking such steps as any 
honest man would wish to take to prevent his goods being confounded with 
the other person’s goods which have become so identified with the name. In 
my judgment, under the circumstances, the order of Kekewich, J., went too 
far, and the order which we now make goes as far as it is possible to go. The 
order of the learned judge will therefore be varied in the manner stated. 


Forcev Drart: Ricuts Growine out oF A DRart IN THE NAME OF 
a Deceasep Person — APPLICATION OF THE Doctrine THAT ‘* WHEN 
One or Two Innocent Persons Must Surrer,’’ etc. — The case of 
States v. First National Bank,' presented the remarkable state of facts 
disclosed in the following syllabus by the editor of the Atlantic Re- 
porter : — 


1 §2 Atl. Rep. 13. 
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Plaintiff's father died, and by his will plaintiff was named as executor, and 
directed to pay his sister $1,000 in one year. She had lived in another State, 
but died three months before her father’s death, leaving seven chiidren, to 
whom the legacy passed, and a husband. Plaintiff did no: know of her death, 
and her husband compelled a daughter to write, in her mother’s name, for 
the legacy. After some correspondence in this way a compromise for $900 was 
agreed on and the daughter executed and acknowledged a release, — per- 
sonating her mother,—on receipt of which plaintiff purchased from de- 
fendant bank a draft for $900, payable to the order of his sister, which ways 
received and cashed at a local bank by her husband, after being indorsed 
in her mother’s name by the daughter. The draft, in usual course, was paid 
by defendant’s correspondent, and returned. About two months later, plain- 
tiff learned of his sister’s death, and of the date thereof. About four months 
th reafter the local bank which cashed the draft failed, and two years later her 
husband died. Thereafter such children, through the orphans’ court, com- 
pelled plaintiff to pay them the legacy. Plaintiff then, nearly four years after 
the draft was purchased, informed defendant that his sister, the payee therein, 
was dead before the draft was issued, and sued to recover the amount paid for 
thedraft. It was held that having by his own act induced the bank to issue the 
draft to a dead person, and thereby enabled her husband to perpetrate the 
fraud, plaintiff could not recover. 


The reasoning of the Supreme Court of Pennsylvania is disclosed in the 
following extract from its opinion, written by Mr. Justice Brown :— 


Through actual fraud and imposition practiced upon the plaintiff he was led 
into the perpetration of a fraud upon the bank. No moral culpability, how- 
ever, attaches to him, for he thought his sister was living when he purchased 
the draft from the bank for $900, payable to her order; and the cashier who 
drew it, it must be assumed, believed the payee was living, for banks do not 
deal with dead persons. It need hardly be argued that, if the bank had known 
or been told by States that his sister was dead, it would not have issued the 
draft to her order, but would have explained to him that, if the money was due 
her estate, her personal representative would have to be the payee in the draft- 
It clearly was issued, under a mistake, to one who was dead. The issuance of 
it made possible the consummation of the fraud conceived by Benjamin Vincent 
as soon as his father-in-law died, and the question is whether States or the 
bank shall bear the consequences. Both, it is, of course, conceded, are inno- 
cent victims; but the bank became so hecause it was induced to act by States. 
It did nothing of its own motion. In the course of its business, and as part of 
it, drafts were issued for the convenience of those who purchased them. For 
his convenience, it issued to States the one which is the subject of this con- 
troversy. He was the brother of Rebecca Vincent, and ought to have known 
whether she was living ordead. It was his duty, under the terms of his father’s 
will, to pay her $1,0C0 if she was living, and if dead, to pay the bequest to her 
children. Whether his ignorance of her death was due to his indifference to 
her and her family, or theirs to him, while she was living, is not material, 
though it is surprising, and seems almost unnatural, that this brother did not 
know more about his sister. It is sufficient to know that after she was dead 
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he requested the bank to issue its draft, payable to her order, as if she were 
living, and that, having allowed himself to be deceived, he continued, though 
not intending to do so, the deception upon the bank. But for this deception 
upon it, the bank can justly be heard to complain that its draft would not have 
been issued, and the plaintiff would not now be suing it. If there were no 
other reason why he should not recover, he is confronted with the rule that, as 
between two innocent parties, he who, by first acting, makes loss possible by 
inducing the other to act, must bear it. ‘‘It is always'a good defense that the 
loss complained of was the result of the complainant’s own fault or neglect.”’ 


The court also proceeded upon the ground that the plaintiff was guilty 
of laches, in not promptly informing the bank when he discovered the 
fraud which had been practiced upon him. 


ConstituTIonaL Law: Anti-Trust Acts WHICH EXEMPT AGRICULTURAL 
ImpLements.— In a former number of this publication we alluded to the 
decision of the Supreme Court of the United States in Connolly v. Union 
Sewer Pipe Co.,! whereinthe court held that the so-called Anti-Trust Stat- 
ute of Illinois, which contained a provision that it should ‘‘ not apply 
to agricultural products or live stock in the hands of the producer or 
raiser,’’ was repugnant to that clause of the Fourteenth Amendment to 
the Constitution of the United States which provides that no State shall 
deny to any person within its jurisdiction the equal protection of the 
laws; since its necessary operation was to deny such equal protection 
to persons who were not producers of agricultural products or raisers 
of live stock. In the case of Brown v. Jacobs Pharmacy Co.,? the 
Supreme Court of Georgia followed this ruling and applied it to the 
Georgia Anti-Trust Act, which contains a similar provision. 


Companies: LIABILITY FOR FuRNISHING News FOR Un- 


LAWFUL Porposes.— In the case of Commonwealth v. Western Union - 


Tel. Co.,* recently decided by the Court of Appeals of Kentucky, the 
defendant had been indicted for receiving and transmitting race track 
news to certain persons who were engaged in maintaining a gambling 
house. The statute law of Kentucky made the maintaining of gambling 
houses, the betting on horse-races, etc., a common nuisance; and the 


1 184 U.S. 540; s.c. 22 Sup. Ct. Rep. 2418S. E. Rep. 553, 568. 
431. 3 67 S. W. Rep. 59. 
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question presented for decision therefore was whether the telegraph 
company was liable for transmitting news which facilitated conduct 
directly prohibited by the statute. The court held that it was not. It 
was not averred in the indictment that the company had any control or 
management of the gambling house; but the only question was whether 
it was guilty of keeping the house from the mere fact of its transmitting 
news and information which facilitated the operations of the house. 
The law creating the telegraph company provided that it should be a 
common carrier of intelligence and information, and placed a penalty 
upon it for withholding the transmission or delivery of messages, pre- 
paid and couched in decent language. The court said that common 
carriers were not the censors of public or private morals, and that it 
~ was not wrongful per se for the company to transmit the information 
over its line. The fact that the person who received it might, by the 
aid of it, perpetrate unlawful acts, did not make the company a 
violator of the penal or the criminal law. 


SepucTion: A PRECEDENT FOR ABOLISHING THE Fiction WHICH 
PREDICATES THE RiGgut or Action Upon Loss or Services. — Case 
and Comment says: — 


The case of Anthony v. Norton, decided by the Supreme Court of Kentucky, 
attracted much attention by holding that the old common law rale which 
allowed a parent a right of action for the seduction of a daughter only when 
there was some loss of services had been abolished by a Code provision which 
abolished fictions in pleading. The result commends itself to common sense. 
The question is whether the fiction of the loss to the parents of the daughter’s 
services is properly regarded as a fiction of pleading or as a part of the sub- 
stance of the cause of action. Case and Comment, doubting somewhat if the 
abolition of fictions in pleading was sufficient to justify the abandonment of 
this fiction as an element of the cause of action, raised a broader question as 
to the power of the court, without the aid of legislation, ‘‘ to abandon the out- 
worn shell of a former rule of the common law.”’ It entirely escaped notice 
that substantially the same decision had been rendered in Hood v. Sudderth,? 
where a constitutional provision abolishing “ feigned issues ’’ was held effec- 
tual to abolish “ the ‘ feigned issue’ in actions for seduction of a loss of serv- 
ices and for damages based thereon.’’ This decision was not noticed in the 
Kansas case. The doctrine declared, therefore, has the support of two courts 
instead of one, and they reached the same conclusion acting independently. 


It may be added to the above that this unworthy fiction of the com- 
mon law has been abolished by statute in some of the States. 


144L. R.A. 757, LIL N.C, 215. 
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TELEPHONE REASONABLE RatTEs oF, CANNOT BE FIxep By 
THe JupiciaL Courts. — The power of a court to fix the rates for a tele- 
phone company, which shall be deemed reasonable, in a suit for man- 
damus to compel the company to furnish telephone facilities, is de- 
nied in Nebraska Telephone Co. v. State, ex rel. Yeiser,' on the 
ground that the power to determine what compensation public service 
corporations may demand for their services is a legislative function, 
and not a judicial one. — Case and Comment. 


Taxation oF Corporations: Taxation or Soares Not a TaXarTION OF 

Carirat —Exemption OF INvesTMENTS IN UniTED States Bonps. — In the 
case of Cleveland Trust Co. v. Lander,? the Supreme Court of the 
United States reaffirms the doctrine of Van Allen v. Assessors,* to the 
effect that a tax on the shares of stock in a corporation is not equivalent 
to a tax on the capital or the property of the corporation, and therefore 
the shareholders are not entitled, under Section 3701 of the Revised 
Statutes of the United States, to have a deduction from the value of the 
shares of the amount of the capital stock of the company which is 
invested in bonds of the United States. In so holding the Supreme 
Court of the United States affirms the Supreme Court of Ohio,‘ which 
had merely followed the Federal doctrine on this subject. Many mem- 
bers of the profession have always believed that Van Allen v. Assessors 
was not well decided, and that a substantial distinction cannot be 
taken between the aggregate property of a corporation and the aggregate 
of the shares in the hands of the shareholders which represent that 
aggregate property. That decision was tantamount to holding that 
the whole of anything is not the equal of all its parts. A court can 
reiterate that proposition till doomsday without making it true. The 
court fell into a mere subtlety worthy of the subtlety of John Marshall in 
the Van Allen case in attempting a distinction between shares as property 
and capital as property, with reference to taxation. Whenever a 
court departs from the standards of common sense in rendering a 
decision, it gets itself into all manner of difficulties; and Van Allen v. 
Assessors was a Pandora’s box of subsequent difficulties for the court. 
It resulted in this, that national banks, taxed in respect of their shares 


1 (Neb.) 45 L. R. A. 113. * 62 Ohio St. 266; s. c. 56 N. E. Rep. 
2 22 Sup. Ct. Rep. 394. 1036. 
4 3 Wall. (U. S.) 578. 
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and not in respect of their aggregate capital, became the victims of a 
severe, unjust and unfriendly discrimination as between them and other 
+ moneyed capital’’ in the hands of individual citizens of the particular 
State, in that, in the taxation of the shares of national banks, no deduc- 
tion was allowed with respect to capital of the national bank invested in 
non-taxable securities of the United States, whereas in the taxation of 
other moneyed corporations of the State where the tax was laid upon 
the aggregate capital and not in form upon the shares, such deductions 

were allowed, — thus creating a gross and unjust inequality of taxation ; 
and this was so, although in the case of national banks the tax was laid 
upon the bank itself, and was paid by the bank, and distributed by the 
bank among the shareholders by withholding it from them in estimating 
their dividends. With respect to the two classes of institutions, the 
taxes were laid and collected in precisely the same way; and yet one 
class enjoyed the exemption in respect of its non-taxable securities, 
while the other did not. In the State of New York this inequality has 
been so great that in many Cases the great trust companies have escaped 
taxation entirely except upon their real estate, while the shares of the 
national banks were heavily taxed. With this exemption from taxa- 
tion, the trust companies branched out into the business of simple 
banking, accumulated enormous deposits, made enormous loans, and 


all this as mere banks; and they enjoyed such advantages over the 
national and the State banks that they were able to pay interest on the 


average balances of their depositors, and drove the other banks te do 
the same thing. 


NEGLIGENCE: MasTER AND SERVANT — AssuMPTION OF Risk By SERvV- 
ant — Insury From Drarn Rattway Yarp. — The doctrine of the 
assumption of the risks of his employment by an employé has been the 
subject around which a vast mass of case law has accumulated. It is, 
however, simple enough in its leading principles. In the case of Lind- 
say v. New York, etc., R. Co.,' it is said to be ‘‘ famili r.’”” Whether 
familiar or not, the doctrine has seldom been more clearly stated than 
by Mr. Circuit Judge Lacombe in the case under comment. ‘‘ The em- 
ployé,’’ says he, ‘‘ has the right to assume that the employer will use 
reasonable care to secure him a safe place to work in. He may rely on 
this assumption, subject, however, to the exception that where there 


1 112 Fed. Rep. 384. 
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exists a defect known to him, or plainly observable by him, he cannot 
recover for an injury caused by such defect if he continues to work 
where it exists.' Where there is reasonable ground for difference of 
opinion as to whether the defect was ‘ plainly observable by him,’ the 
jury should decide; but when it is plainly thus observable, the court 
will dispose of the case by direction of the verdict.’’ In the case in 
judgment the plaintiff, a railway brakeman, had been continuously em- 
ployed in a railway yard for over nine months. He was injured by 
falling into a drain or sluice-way, which, with 118 other similar drains, 
had plainly existed in the yard during all the time of his employment, 

. in substantially the same condition. It was held that he should be pre- 
sumed to know of the existence of such drains and to have assumed the 
risk of injuries from that source, and that a verdict should consequently 
be directed for the defendant. 


CARRIERS OF PassENGERS: Bicyctes Not Baacace.—In the ab- 
sence of a statute requiring them to be carried as such, bicycles are 
not entitled to be classed as baggage.? In Macrow v. Great Western 
R. Co.,® the question what is baggage was considered, and Lord Cock- 
BuRN, C. J., answered it as follows: — 


We hold the true rule to be that whatever the passenger takes with him 
for his personal use or convenience according to the habits or wants of the 
particular class to which he belongs, either with reference to the immediate 
necessities or to the ultimate purpose of the journey, must be considered as 
personal luggage. This would include not only all articles of apparel, whether 
for use or ornament, * * * butalso.the gun case or the fishing apparatus 
of the sportsman, the easel of the artist on a sketching tour, or the books of 
the student, and other articles of an analogous character, the use of which 
is personal to the traveler, and the taking of which has arisen from the fact 
of his jeurneying. 


Whether the exclusion from the category of baggage of an uncrated 
bicycle can be reconciled with Lord Cocksurn’s theory, which would 
include a gun, a fishing tackle, an easel, and the like, is very doubtful. 


1 Citing Railway Co. v. Archibald, Northern R. Co. (1899), 1 Q. B. 243; 
170 U. S. 665. s.c. 68 L. J. Q. B. (N. 8.) 75; 79 L. 

2 State v. Missouri &c. R. Co.,71 T. Rep. 640. : 
Mo. App. 385; s.c. 7 Am. & Eng. Ry. 3 L. R.6Q. B. 612; s. c. 24L. 7. 
Cas. (N. 8S.) 66; Britten v. Great Rep. 618. 
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In an English work,' the following definitions are laid down as the test 
of what is and what is not ‘‘ luggage,’’ the word used in that country 
where we use the word baggage: — 


(1) The luggage must be intended in some manner for the personal use of 
the traveler. (2) The carriage of it must have some connection with the jour- 
ney of the traveler. (3) The term involves the idea of something in the nature 
of a package. 


Taxation: Situs or Vessets Maxine Interstate NAVIGATIONS FOR 
THE Purpose or Taxation. — In the case of Yost v. Lake Erie Transp. 
Co.,? it was held by the Circuit Court of Appeals for the Sixth Circuit 
that vessels engaged in interstate or foreign commerce, owned by a 
corporation of a State, which are registered under the laws of the United 
States, and have the name of their home port in such State painted on 
their stern, as required by § 4178 of the Rev. Stat. of the U. S:, have 
their situs, for the purposes of taxation, at such home port, and cannot 
be taxed as property in another State. The question of the situs of 
personal property for the purposes of taxation is often a difficult and 
troublesome one; but here, so far as vessels plying interstate and in- 
ternational waters are concerned, is a clean-cut, wholesome rule and 
one which is easy of application. The rule is to regard only the situs 
fixed by the registration laws of the United States. On this subject, 
the Federal court, in its opinion delivered by Mr. Circuit Judge Lurton 
adopting ‘‘ the conclusive reasoning of the New York Court of Appeals,’’s 
proceeded as follows : — 


To determine their situs, for purposes of taxation, by their longer or shorter 
stay in a particular port, or by their more or less frequent resort to it, would 
introduce perpetual uncertainty. It would practically subject them to taxation 
in every port, or exempt them inall. We are of opinion that the rule adopted 
jn the cases in the United States courts, and followed in the judgment appealed 
from, is the better rule, and is in accordance with the statutes regulating taxa- 
tion in this State. 


THE ConsTITUTIONAL Laws: MonicrpaL Corrorarions — Power oF 
A City To ComPpEL THE ELEVATION OF RarLRoaps on Its STREETS WITH- 
out Parinc Damages To ABuTTING Owners. —In the case of Chicago 


1 Boyle & Waghorn on the Law of 3 People v. Commissioners of Taxes, 
Railway and Canal Traffic. 58 N. Y. 242, 246. 
2 112 Fed. Rep. 746. 
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v. Jackson,’ the Supreme Court of Illinois held that the city of Chicago 
in compelling railroads to elevate their tracks, acts under the police 
power, and is not liable for damages occasioned thereby to abutting 
property owners. Mr. Justice Magruder dissented. We do not believe 
that the opinion is sound. If it is taken to the Supreme Court of the 
United States, it will surely be reversed. The use of the words, ‘‘ police 
power,”’ by way of argument is entirely specious; no State has the 
right to damnify or destroy a citizen under the disguise of the police 
power, or any other power. A substantial damaging of property for 
public purpose is a taking of such property for public pur- 
pose, and under our State constitutions a State cannot take 
private property for public use, except upon the condition of render- 
ing just compensation. What a State cannot do a municipal corpora- 
tion created by the State cannot do. If my property is taken 
or destroyed by municipal action it is a mere mockery to tell me with 
owl-like gravity that it is done in the police power. It is the 
taking of property without due process of law within the prohibition 
of the Fourteenth Amendment. When the police power is exercised 
by taking or destroying private property those who are benefited by 
the exercise of that power, ought to pay damages to the citizen who 
suffers. 

The division of judicial opinion in the court of last resort leaves this 
case in the unfortunate predicament of Allen v. Flood.? From first to 
last there is a decisive majority of the judges who have dealt with the 
case against the final conclusion announced by the Court of Appeals.* 
It cannot therefore be regarded as settling anything except for the 
guidance of inferior judicatories within the State of New York. It 
should not be followed as authority in other jurisdictions. 

On account of the very great novelty of the question under consid- 
eration, in this case, and of the very high standing of the court now 
pronouncing its decision upon it, we have quoted at more than our 
usual length from the opinion and the dissenting opinion. The opin- 
ion of Chief Judge Parker, it will be perceived from the passages which 
we have quoted, denies the relief on two grounds: first, the novelty or 
fantastic character of protecting the mere right of privacy by process 
of law; and secondly, the fact that to grant such protection would 


1 Reported in the Chicago Legal ofthe Appellate Division; the three 
News for November 9; s.c. 63N. E. dissenting Judges of the Court of Ap- 
R-p. 1013. peals: total, nine. For the defend- 

2 (1896) A.C. 1. ant, the four prevailing Judges of the 

8 For the plaintiff there were: The Court of Appeals. Four judges over- 
Judge at Special Term; five Justices ruling nine! 
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throw the gates open to a flood of litigation. Neither of these grounds, 
we submit, affords a conclusive reason for denying the relief. If nov- 
elty had been an objection to relief in equity, the system of equity 
which we now enjoy, supplementing the deficiencies of the common 
law, could never have been built up; we would now have no such thing 
as equity. ‘This need not be discussed. It is well known, so essential 
a part of the history of the rise of equity jurisdiction, and so clearly 
shown in the dissenting opinion of Judge Gray in this case, that it 
is not worthy of any more than a bare suggestion. If a right to 
relief is just and well founded, and not inconsistent with the set- 
tled principles of the law, the fact that it is novel, then, affords no 
grounds for denying it. 2. The same may be said of the objection 
that the granting of such relief would open the door to a flood 
of litigation. Suppose that it does? If, again, this objection had 
been allowed to prevail, the court of chancery could never 
have come into existence. The novelty, and (in the opinion of the 
judges of the courts of law), the fantastic character of the questions 
which were brought before the court of chancery, did open the door 
of the chancellor to a flood of litigation ; but the litigation was essential 
to justice. And injustice had been done so long and so persistently in 
the courts of the common law, that the litigants, who poured into the 
hall of the Keeper of the Conscience of the King, came in such num- 
bers that his court grew from that of a Chancellor merely to that of a 
Vice-Chancellor and a Master of the Rolls also; and finally three Lords 
Justices were added; and now the relief administered by that court is 
blended, under a statutory system, with the relief administered in the 
courts of law, and a still more numerous bench of judges is engeged in 
dealing with equity causes. It is therefore no argument whatever 
against granting relief upon a complaint founded upon justice and stat- 
ing a grievance which, according to the ordinary human conscience, 
ought to be remedied, thatit would lead to a flood of litigation. The 
court had no right to make a martyr of this young woman by allowing 
her portrait to be printed upon packages of flour, and bandied about 
commercially, thus humiliating her and holding her up to observation 
and ridicule, merely because, by granting justice to her, it might set a 
precedent on which some lawyer, or a great many lawyers, would bring 
unfounded lawsuits upon other imaginary claims. Nor had the court any 
right to enter into imaginary considerations of the fantastic extensions 
of the doctrine which might arise in case it should grant this most just 
relief. It is the duty of judges to sit in judgment upon the case be- 
fore them, and not upon other imaginary cases; and when fantastic 
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cases come before them, they will be presumably competent to deal 

with them. 
The decision under review shocks and wounds the ordinary sense of 

justice of mankind. We have heard it alluded to only in terms of 
regret. 


CARRIERS OF PassENGERS: Status OF BaGGaGe Sent Forwarp Wira- 
OUT THE PASSENGER WHO HAS PURCHASED HIS PassaGE Ticket.— In the 
case of Marshall v. Pontiac &c. R. Co.,' the Supreme Court of Michi- 
gan hold that if a person purchases a passage ticket for the sole pur- 
pose of acquiring the privilege of checking his baggage to the point of 
destination, intending to go there himself by a private conveyance, the 
carrier can be held liable for the baggage only as a gratuitous bailee; 
and therefore is not responsible, in the absence of gross negligence, if 
the baggage is stolen from its baggage room. The court reason that 
‘* baggage implies a passenger who intends to go upon the train with 
his baggage and receive it upon the arrival of the train at the end of 
the journey.’ The decision has been sharply criticised in Case and 
Comment, and we believe on sound grounds. Even when the passen- 
ger is on the train, the baggage is quite as much out of his custody as 
though he were riding along in a buggy. The railroad company does 
not assume the obligation of sending the baggage forward on the same 
train on which the passenger goes, but it is the constant practice for 
such companies to forward the baggage of passengers upon other 
trains, according to their convenience. It is true that the checking of 
baggage ordinarily implies that the passenger will demand the baggage 
at the end of the transit, surrendering the check; but it is notorious 
that baggage is often left in the hands of the carrier for several days 
after its arrival at the end of the transit, the carrier charging storage 
thereon, and being consequently liable as a bailee for hire. In short, 
the Michigan case does not seem to have a leg to stand upon. 


1 85 N. W. Rep. 242. 
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MANUAL OF THE NEW YORK SOCIETY FOR THE PREVENTION OF CRUELTY TO CHIL- 
DREN, with Appropriate Forms and References, Compiled by ELBRIDGE T. GERRY, 
Counsel tothe Society. New York: Published by the Society, 297 Fourth Avenue. 1902. 


This is a compilation of the statute law of New York, relating to the organ- 
ization of the society in question, to the provisions of the Penal Code, the Code 
of Civil Procedure, in so far as they affect its operations; to other statutes 
affecting children, together with forms and references; with a list of institu- 
tions in New York receiving children on commitment; and a table of cases and 
a general index. A good description of it would be to say that it consists of 
the body of the statute law upon the subjects named, thoroughly annotated and 
conveniently indexed. That it will form a convenient manual in the hands of 
lawyers and others who have to take legal steps for the protection of children, 
cannot be doubted. 

The officials of this society embrace a number of distinguished names: 
VERNON M. Davis is president; and among the vice-presidents and directors 
are, Darius O. MILLs, FREDERICK B. TaPPEN, JOSEPH H. CHOaTE, WILLIAM 
C. WHITNEY, and J. PlERPONT MORGAN. 


WaltT’s LAW AND PRACTICE, Seventh Edition, Vol. 2.—The Law and Practice in Civil 
Actions and Proceedings in Justices’ Courts, and in other Courts not of Record, and on” 
Appeals to the County Courts in the State of New York. Including the Principles of 
Law Relating to Actions or Defenses; the Rules of Practice, Pleading and Evidence ; 
together with Practical Forms and Precedents. By WILLIAM Walt, Counselor at Law. 
Edited by EDWIN BaYLigs, LL.D. Albany, New York: Matthew Bender. 1902. 


On looking over volume 2 of this most excellent work, we feel like renewing 
what we said in commendation of volume 1.! Although it undertakes nothing 
more than an exposition of the law of New York, and is based for the most part 
upon decisions of the courts of New York, and deals carefully and minutely 
with the statute law of that State, yet it also deals with such a variety of gen- 
eral questions arising under the common law, that we believe we do not 
exaggerate when we say that the common law can be learned from this work. 


NELLIS ON STREET SURFACE RAILROADS.—The Law of Street Surface Railroads, as 
Compiled from Statutes and Decisions in the Various States and Territories; Showing 
the Manner of Organizing Corporations to Construct and Operate Street Surface Rail- 
roads; the Acquisition of Franchises and Property; their Regulation, etc., by Statute 
and Municipal Ordinances; their Rights and Liabilities both as to other Users of the 
Streets and Highways, and as to Passengers and Employés. By ANDREW J. NELLIS, 
of the New York State Bar. Albany, New York: Matthew Bender. 1902. 


The author opens his preface with the following expression: ‘‘ The increase 
in the surface railway mileage, and the great number of street railroad decis- 


1 36 Am. Law Rev. 319. 
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ions made during the last ten years, it is believed warrants the issuing of this 
volume, which it is hoped will in a measure fill the growing demand for a work 
On this subject.’’ Certainly a work on this subject is timely, and its appear- 
ance requires no apology. The street railway is arapidly growing institution, 
With the invention of the electric motor and the overhead trolley, street rail- 
way lines now extend far into the country, and often from town to town. 
Street railroads possess many features distinguishing them from ordinary 
steam railroads. They do not own their right of way as steam railroad com- 
panies do, but acquire only an easement of passage on the surface of the 
public highway. They do not, as a general rule, carry goods as steam 
railroads Co, unless it be small parcels in the hands of passengers; but the 
service which they render to the public is generally restrained to the carriage 
of passengers. They generally cross each other at surface grade, without ac- 
quiring the right to do so by condemnation proceedings. The injuries which 
they inflict in the course of their operation, upon children and other persons 
using the public streets, are not inflicted upon trespassers, but upon persons 
having a qualified right to the use of the street, the same as a railway company 
has. These, and many other features distinguishing street railways from 
ordinary steam railways, amply justify a work which embraces a special 
treatment of the former class of railways. 

Such an examination of this work as our limited time enables us to make 
impresses us with the conclusion that it is a good, sound and wholesome 
work, based upon a very large number of judicial decisions, carefully analyzed, 
well stated and skillfully arranged. The style is clear, lawyer-like, and 
sufficiently condensed. The author does not indulge in long quotations, but 
groups the decisions and makes clear what they hold. The whole is supple- 
mented by a good index. The type is clear, and the book will be pleasant to 
old lawyers for that reason. We have not space to exhibit the very consider- 
able variety of topics included in it. We have scanned several pages without 
finding any seemingly inaccurate statements of doctrine. We feel prepared to 


say that it will be found to be a good and satisfactory work, and, as such, we 
recommend it to our readers. 


AMERICAN STATE REPORTS, VOL. 84.— The American State Reports, containing the Cases 

of General Value and Authority Subsequent to those Contained in the “‘ American De- 
cisions” and the “ American Reports,” Decided in the Courts of Last Resort of the 
Several States. Selected, Reported and Annotated. By A. C. FREEMAN, and the Asso- 
ciate Editors of the “‘ American Decisions.” San Francisco: Bahcroft-Whitney Com- 
pany, Publishers and Law Booksellers. 1902. 


In addition to the great variety of case law presented in the cases herein 
collected and published, this volume contains a number of valuable notes, 
some of which exhibit legal doctrines from new and striking standpoints. 
For example, we are all aware of the general rule that the domicile of the hus- 
band is the domicile of the wife; but we are not aware of the exceptions to the 
rule. A long note beginning on page 27, is devoted to this subject, un- 
der the caption ‘‘ Exceptions to the Rule that the Domicile of a Husband is 
the Domicile of his Wife.”” Beginning on page 185 is another long and use- 
ful note dealing with the effect of ‘‘The Failure to comply with the Statute 
Requiring the Stamping of Writings.’”’ Passing to page 236 we find another 
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considerable note on the very interesting subject of ‘‘ Conveyances to Persons 
not in Being.’? Beginning on page 397 there is another long and very 
useful note on “The Binding Effect of Conditions on Unsigned Pas- 
senger Tickets,’’>— meaning the binding effect of such tickets upon the 
passenger. We also commend the note beginning on page 147, on 
the subject of “ Conditions in Restraint of Marriage.’’ Nothing could be more 
novel, interesting and important than the subject dealt with in the note begin- 
ning on page, 437, namely, the “ Constitutionality of Statutes Affecting Rights 
Based on,Pre-existing Marriage.’’ Beginning on page 539 there is a long note 
divided into 12 subtitles, on *‘ Self-destruction as Defense to Life Insurance.’’ 
What could be more apt than to throw into contrast ‘‘The Right of Policemen 
to Arrest and of Citizens to Resist,’’ which is done in a long note beginning on 
page 679? Is there any topic more difficult or more deserving of separate and 
special treatment than the subject of ‘‘ Powers of Attorney by Married 
Women?’ This is treated at considerable length in a note beginning on page 
761. Roughly speaking, every case re-edited and reprinted in this series is 
followed by a short note, most of them referring to previous cases on the same 
subject in the same series, or in its predecessor series the “* American Decis- 
ions’? and the ‘‘ American_Reports.’? This volume reports the first decision of 
the Supreme Court of California in the celebrated Fair will case, under the 
title of “Estate of Fair.’’?! This decision involved an intense struggle and 
excited deep interest, because of the fact that it was a contest over the will of 
a multi-millionaire. It was decided by a bare majority of the court, four 
against three; and the dissenting judges (Beatty, C. J., Temple, J., and Har- 
rison, J.), easily stood at the head of the court. This case has, it seems, been 
again decided on a subsequent appeal. In the decision on the former appeal 
now presented in 84 American State Reports, the court decided that the trusts 
in the will of Fair were invalid so far as his real estate was concerned. That, 
it seems, was the only subject dealt with. In the later appeal it decides, for 
the purposes of determining the validity or invalidity of the will, that the trusts 
in the real and in the personal property are inseparable. This last decision has 
been severely challenged, as having been drawn as a deduction from the pre- 
vious decision in which the question had not been argued, and as being an 
unsound interpretation of the will. We are not in a situation to express any 
opinion upon this controversy, but, in view of its great importance, we hope to 
present in a future number a short review of this celebrated case. 


FROST ON GUARANTY INSURANCE. — A Treatise on Guaranty Insurance, Including therein, 
as Subsidiary Branches, the Law of Fidelity, Commercial and Judicial Insurances 
Covering all Forms of Compensated Suretyship, such as Official and Private Fidelity 
Bonds, Building Bonds, Court Bonds, Credit and Title Insurances. By THOMAS GOLD 
Frost, Ph. D., of the New York Bar. Boston: Little, Brown, and Company. 1902. 


The author opens his discussion with the somewhat sophomorical statement 
that the domain of insurance law has by a process of gradual accession, be- 
come imperial in scope andextent. He says that ‘‘ the limitations of this branch 
of our jurisprudence are no longer to be found in fire, marine and life insur- 
ance contracts; ’’ but that “ to them have been added in turn other correlated 


1 132 Cal. 523; s. c. 84 Am. St. Rep. 70; 60 Pac. Rep. 453; 64 Pac. Rep. 1000, 
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subjects of insurance law;’’ that “among these may be named accident, 
employer’s liability, plate glass, burglary, bicycle and guaranty insurances; 
and that ‘‘it is the last named branch only, that of guaranty insurance, which 
will be discussed in the present work.’’? Then he enters into a long historical 
disquisition on the subject of fidelity insurance. He deals with the subject of 
guaranty insurance in extended order, to use a military term. The cases are 
taken up and analyzed and dealt with at great length, and extensive quotations 
are made from them. This book certainly introduces us to a fair acquaintance 
with a subject which is a growing one in the law; and the author seems to have 
a good understanding of the subject. We cannot say, however, that he has in 
all cases made the best use of his materials. For example, on page 389 he ends 
a discussion of a special topic with the following foot note: ‘‘ In this connec- 
tion attention is called to the cases of’? —here follows a list of no less than 
twenty cases, and the reader is expected to search them and to pick out their 
doctrines and differentiate them for himself. There is no doubt that the book 
will be found useful to those having to do with this branch of the law; that it 
is a legal classic can hardly be affirmed. 


GREENE ON HIGHWAYS. — Second Edition. The Highway{Law of the State of New York, 
Containing all Laws Relating to Highways, Including the General Highway Law 
(Laws of 1890, Chap. 568), the Good Roads Law, Grade Crossing Law, Sidepath Laws, and 
all General and Miscellaneous Statutes Relating to the Subject of Highways, as 
amended to the Close of the Legislative Session of 1902. With Annotations, Forms and 
Cross References. By H. NOYES GREENE, Author of “Tax Law,” “Law of Taxable 
Transfers,” and “ Practice Time Table.” By L. L. BOYCE, of the Albany Bar. Albany, 
New York: Matthew Bender. 1902. 


This work is what the language of the above title page indicates, — a local 
work collecting the statute law of New York on the subject of highways, and 
stating the judicial exposition which that statute law has received. The first 
edition contained a great many forms, carefully selected from those most 
approved by long usage. The second edition brings into the work several new 
subjects, and adds a good many new forms. It cannot be doubted that the 
work will be valuable to local practitioners and- to the public generally. 


OLIVER WENDELL HOLMES, 
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